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INTERNATIONAL LAW AND AMERICAN POLICY DURING THE 
LAST THIRTY-FIVE YEARS 


By FrRepErIc R. CoupERT 


Honorary Vice-President of the American Society of International Law 


The American Society of International Law celebrated last April its 
thirty-fifth anniversary. It can, therefore, scarce claim the prestige of an 
ancient and time-honored institution. Notwithstanding this fact, however, 
in the thirty-five years of its existence the international law which it was 
founded to promote, to expound and to develop, has had an extraordinarily 
dramatic existence. Let us look at some of the high lights on this law during 
its historic years from 1906 to the present time. 

The first period was one of enthusiasm for the settlement of international 
controversy by arbitration. The great success of the Bering Sea arbitration, 
the Venezuelan controversy, and the North Atlantic Fisheries arbitration 
had lifted that method of solution into the front rank. It was believed, 
especially after the Second Hague Conference, establishing an International 
Arbitration Tribunal, that the future of arbitration was a rosy one, indeed, 
and that the lawyer might in great measure, if not completely, supersede 
the soldier in the settlement of disputes between nations. Arbitration ap- 
peared a fruitful policy and was ardently advocated by the first president of 
the Society, Elihu Root. It was the subject chosen in 1911 for an address 
before the American Society of International Law by the then President of 
the United States and future Chief Justice, William Howard Taft. It was 
therefore a good deal of a jolt when the proposed general arbitration treaties 
with France and Great Britain were turned down by the Senate of the United 
States, or at least so amended that the President refused to resubmit them. 
An incident of that time was the riot at Carnegie Hall when a great meeting, 
over which Mr. Choate, then the dean of the American Bar, presided, was 
broken up by violence instigated by German and other organizations hostile 
to Great Britain. It was at this period that Admiral Mahan, master his- 
torian of the réle of sea power, expressed the opinion that general arbitration 
treaties were dangerous in view of the fact that the United States was 
probably destined to have war with Germany and Japan. Complacency 
and faith in the future of arbitration might rather easily have been recovered 
had not the year 1914 brought the World War with its consequent shattering 
of illusions and frustration of so many high hopes for universal peace through 
arbitral adjustment. 

The great war period seemed to have left little for the international lawyer 
save discussion of the laws of war, especially maritime war with all its diffi- 
culties and complexity. The legal mind was able to revel in subtle distinc- 
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tions concerning continuous voyage and ultimate destination. The legal 
duels between our State Department lawyers and the legal advisers of the 
Foreign Office over these many intricate questions furnish an arsenal to any 
lawyer interested in any phase of such problems. Finally, the activities of 
the submarine, dealing death wherever its periscope appeared above the calm 
surface of the broad ocean, precipitated America’s entry into the war and 
for the moment terminated the lawyers’ controversies. These controversies 
after the war were not submitted to arbitration and remain as open today as 
they were then. 

When the diplomats assembled at Versailles for the post-war discussions, 
the lawyers could then honestly believe that a method had been found by 
which law could be substituted for force among the nations. The creation 
of the League of Nations, despite all the controversy to which it gave rise, 
caused widespread hope that war would be minimized, and with the founding 
of the World Court many lawyers felt that again international law had come 
into its own and that its life was to be more vigorous and productive than 
ever before. The movement to codify international law so that it might be- 
come more definite and certain took considerable extension; a special com- 
mittee of the League was created for that purpose. 

Many believed that a collective system for the prevention of war would 
supersede the old law of neutrality, and controversies, learned and sometimes 
rather bitter, ensued between those who believed in the new dispensation 
and those who still thought resort to the ancient rules of neutrality the best 
preservative of peace. 

The Harvard Research in International Law, a body of capable professors 
and lawyers interested in that study, did a great work toward the standardi- 
zation or in fact codification of many of the branches of international law. 
This work was intended, among other things, to aid in the work undertaken 
by the League of Nations committee for the development and codification of 
international law through treaties and mutual understanding. 

It is interesting to note that when it came to the code for rights and duties 
of neutral states in naval and aérial wars, two draft conventions were pre- 
pared. One was on the rights and duties of neutral states as they appeared 
to be at the present time, as derived from the applicable precedents. 

Simultaneously, however, with this interesting and valuable draft, it was 
thought wise to prepare another draft pertaining to the rights and duties of 
states in case of aggression. This other draft was the logical outcome not 
only of the creation of the League of Nations and the Permanent Court of 
International Justice, but also of the numerous treaties containing provisions 
against resort to war. In all, some 69 states had accepted such obligations, 
but of all these treaties the most important was the so-called Pact of Paris 
for the Renunciation of War as an Instrument of National Policy, and this 
important and novel pact was signed by 63 nations, including Germany, 
Italy and Japan. It was, therefore, natural to draw a line of distinction 
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between the character of the parties at war and to differentiate between a 
treaty violator and one who was resisting aggression. 

This new view of international law has indeed some resemblance to the 
ideas of Grotius and the early international law writers who differentiated 
between just and unjust wars. It is a distinction certainly founded upon 
respect for moral principles and for the plighted national word. It was de- 
cried by those who believed mankind incorrigible and that his inheritance 
of original sin precluded him from pursuing his national aims through 
pacific means. 

It is significant that these two drafts were thus presented to the world by 
an American body of lawyers. It emphasizes the fact of the difference of 
opinion which then existed as to the future of international law. 

The other tendency was strongly manifested in the new legislation be- 
ginning with the Act of Congress of 1935, the so-called Neutrality Law. 
The underlying thought was that war often grew out of conflicts over rules 
relating to the rights and duties of neutrals. The United States had upon 
two occasions (1812 and 1914) fought for the freedom of the seas. There- 
fore, it was urged that national neutrality rights should be abandoned, at 
least in all practical effect, and that the seas should be surrendered to those 
who wished to carry on their belligerent operations. This was an attempt 
to inaugurate a kind of ‘‘fool-proof neutrality’ which might keep the United 
States safe, happy and prosperous even though the rest of the world, in 
defiance of all law and morality, was agonizing in the throes of general war. 
Much of this legislation stands upon our books today and great hope was 
entertained that although we had surrendered, in practice at least, national 
rights and had probably lost national dignity, we might escape from the 
perils of the impending new world war. 

It was, therefore, in this state of incoherent and divided public opinion 
in America that the war arose when Germany invaded Poland. The parti- 
sans of ultra-neutrality had been triumphant. Theinternational law of war 
had been compressed into a strait-jacket and the people of the United States 
were to live like the Lotus Eaters of old, ‘‘Happy on the hills together, care- 
less of mankind.” Many thought that this system, born as it were in the 
abdication of national dignity and in fear of war carried to the limits of na- 
tional cowardice, must be a failure. That it became a failure was evident 
when the people of the United States demanded that the embargo on arms 
and munitions be repealed so that the hard-hit and embattled democracies, 
unprepared for war, might receive from the United States the munitions 
necessary if they were to defend themselves against the ruthless ag- 
gressors. 

From that time to this the policy of ‘‘fool-proof neutrality” has gone from 
discredit to utter bankruptcy and frustration. Some of it may still remain 
on the statute books as an ineffective survival of an erroneous attempt at a 
national policy of abdication and scuttle. 
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Today the Congress of the United States has frankly ranged itself against 
the aggressors and we are by statute as well as by Presidential declarations 
and a preponderance of public opinion, committed to the aid of England in 
her struggle against German aggression, which has already destroyed so 
many nations. The policy of neutrality proved a complete failure for the 
thirteen or fourteen nations which relied upon it for protection against the 
blood and iron dispensed by German battalions. Norway, Denmark, Hol- 
land, Belgium, Rumania, Yugoslavia and Greece have learned of the futility 
of neutrality in the face of ruthless imperialism. We have thus closed 
another phase through which international law has passed during the thirty- 
five years that our Society has existed. 

It is surely a noteworthy fact, in this checkered career which international 
law has followed through these years, that late in March last the Attorney 
General of the United States, in an address to the lawyers of this hemisphere 
at the Inter-American Bar Association in Havana, should have squarely 
adopted as the justification for the present American policy the aggression 
view of neutrality, much as set forth in the Harvard Research draft. As he 
so justly observed: 

In the light of the flagrancy of current aggressions, which are appar- 
ent on their face, and which all right thinking people recognize for what 
they are, the United States and other states are entitled to assert a 
right of discriminatory action by reason of the fact that, since 1928 so 
far as it is concerned, the place of war and with it the place of neutrality 
in the international legal system have no longer been the same as they 
were prior to that date. . . . These treaties [Pact of Paris and Argen- 
tine Anti-War Treaty] destroyed the historical and juridical foundations 
of the doctrine of neutrality conceived as an attitude of absolute im- 
partiality in relation to aggressive wars. . . . It follows that the state 
which has gone to war in violation of its obligations acquires no right to 
equality of treatment from other states, unless treaty obligations require 
different handling of affairs. It derives no rights from its illegality.’ 


Thus, in the comparatively short interval between September, 1939, and 
March, 1941, the United States has gone from one extreme of neutrality to 
another. The old neutrality plus a statutory so-called neutrality designed 
to reinforce it have been thrown into the discard as discredited policies and 
the new and later view treating aggression as illegal (war as a crime) has been 
adopted by our Department of Justice, apparently with full consent of the 
Administration. This is due to the logic of events which has set at naught 
the timorous ratiocination of those who thought that America could avoid 
its international responsibilities as a great nation. 

The same view had been taken both by the House Foreign Affairs Com- 
mittee and the Senate Foreign Relations Committee in favorably reporting 
the Lend-Lease Bill, which subsequently became law. Both of those com- 
mittees cited the breach of the Paris Peace Pact as a justification for dis- 


1 Printed in this JouRNAL, Vol. 35 (1941), pp. 353-354. 
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crimination against the aggressors. Thus the aggression theory of neutral- 
ity has been adopted both by Congress and the Administration. 

The questions remain: ‘‘ What is the future of international law?” ‘‘ How 
far will it be restored to the situation in which it found itself before 1914?” 
‘How far or how long will it continue upon the new basis predicated upon 
the illegality of aggression?” 

Facing the facts squarely, the question today is not as between two diver- 
gent views of international law, respecting neutrality, its rights and obliga- 
tions. The real question is as to whether there is to be any international law 
whatever. 

There is a system, a much older system, than international law—the sys- 
tem of conquest and imperialism by which civilized peoples or nations are 
dominated by sheer force and without any basis, actual or even pretended, in 
law or morality. This is the purely biological theory of human develop- 
ment. It is the scrapping of the whole of the moral code and belief in 
human liberty and the rights of man. 

The attempt of the German leaders to impose their will upon the world 
through the heaviest battalions is the most systematic blow aimed at the 
existence of international law since its beginnings in the days of Grotius 
and even earlier. 

International law, whatever particular theories may be entertained re- 
garding some of its problems, must be based upon the consent of national 
states. This is of the essence. Imperialism through the ages, whether it 
was German, Roman, Carolingian, Spanish or French, did not ask the consent 
of nations and did not base itself upon international law. None of these im- 
perialisms was so frankly predicated upon the superiority of a race and a right 
to dominate based upon this supposed superiority as is the present German 
racial gospel. Against this imperialism there is no defense save force. Dis- 
cussions as to neutrality are futile and foolish because imperialism knows no 
law but that of the heaviest arm. 

“Let us rid ourselves of cant’’; we, in America, want security for our own 
United States. We have believed since the earliest days of the republic 
that this security could only be attained if the rule of law prevailed at least 
throughout the American continent. We have thus under the Monroe Doc- 
trine been dedicated to the proposition that no foreign nation shall be per- 
mitted to impose its will by force upon that continent. Many years ago 
Senator Lodge, outstanding statesman, speaking at the Sixth Annual Meet- 
ing of the American Society of International Law, said of the Monroe 
Doctrine: 


First and most important toward the maintenance of peace between 
nations is that the men charged with the conduct of national affairs 
should have the foresight to perceive when a danger is likely to come, 
should have the prescience of a serious difference, and should never per- 
mit it to arise, never allow it to be developed, should prevent if possible 
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the creation of any situation which would breed differences. Let me 
illustrate what I mean by reference to a doctrine of the United States, 
not a doctrine of international law, but a great policy declared by the 
United States for its own safety and protection. I mean the Monroe 
Doctrine, which I regard as the bulwark of the peace and safety of the 
United States. I believe that policy has done more to keep us at peace 
with all the world, and to keep the world at peace with us, than any other 
policy that has ever been laid down. I have often heard it said that the 
American people do not understand the Monroe Doctrine. I think 
they understand it extremely well. They may not know the details of 
it, they may not ever have read the message in which it was enunciated. 
They may be unable to explain it, but they know, by a strong popular 
instinct, if in no other way, that the Monroe Doctrine means that in the 
American hemisphee no great military power, whether occidental or 
oriental, shall ever be established.* 


Such is still the fundamental policy of the American people. Never in 
their history has it been threatened as it is today. The destruction of Great 
Britain would complete the subjugation of Europe and the domination of 
Asia and Africa by the German power. The Monroe Doctrine would become 
but an historical memory and a past phase of American policy unless we are 
strong enough to maintain it. 

The security of America is predicated upon international law. Interne- 
tional law can only exist where the rights of nations are respected. Those 
rights will not be respected unless the force of the United States is such as to 
save the world from the most brutal, the most complete and the most scien- 
tific imperialism that has ever been known. International law can exist 
only when there is enough strength and independence among the nations to 
prevent such imperialism. 

If the rights of man must be respected within the nation, the rights of men 
must be respected without. International law is the by-product of the 
rights of men and of nations. Where those rights find no recognition there 
can be no international law. 

In a crisis, at the parting of the ways, after thirty-five years of interesting 
and somewhat controversial development, the American Society of Inter- 
national Law must ask itself the question: Will the United States of America 
save international law or will it be forced to yield to that policy of blood and 
iron which knows no law and in which the independence and dignity of 
nations cease to exist? 


2 Proceedings, American Society of International Law, 1912, p. 202. 


IS THE WEARING OF THE ENEMY’S UNIFORM A VIOLATION OF 
THE LAWS OF WAR? 


By VALENTINE JosstT III 


Associate in Political Science, University of Illinois 


The above question has been raised in the present European conflict, 
particularly in connection with the use of parachute troops. At the time 
of the German invasion of France and the Low Countries, many of the Ger- 
man parachute troops who landed behind the Allied lines in those countries 
and there proceeded to destroy important military objectives or to seize and 
hold them until joined by reinforcements, allegedly wore Belgian or Nether- 
land uniforms.! The French Government thereupon announced that Ger- 
man troops captured behind the Allied lines who were not wearing their own 
national uniforms would be immediately executed under martial law. The 
German Government replied by denying the charge that German troops 
wore foreign uniforms, and by warning the British, French, Belgian and 
Netherland Governments that ‘“‘treatment of parachute troops contrary 
to international law will result in the sharpest reprisals against enemy 
prisoners.” 2. Again, when British parachute troops were captured in 
Italy in February, 1941, it was at first rumored that the Italian Government 
intended to shoot them, and the British press is reported to have urged 
reprisals against British-held Italian prisoners if that intent were carried 
out.2 The British parachutists, however, appear not to have been wearing 
enemy uniforms,‘ and the Italian Government officially announced that 
they would be treated as prisoners of war.® Still again, at the time of the 
German invasion of Crete, it was charged that German parachutists wore 
enemy uniforms, although ultimately the British Prime Minister admitted 
that the charge had been erroneously made.*™ 

There can be little doubt that if, as a matter of fact, parachute troops wear 
their own uniforms, they are entitled, if captured, to be treated as prisoners 
of war the same as other types of troops incorporated in the regular armies. 
The fact that they may have succeeded in penetrating behind their op- 
ponent’s lines and in temporarily operating there as relatively small, de- 


1 Not only Allied uniforms, but also civilian clothes, police and postal uniforms, women’s 
dresses, and the garb of nuns and Red Cross nurses are alleged to have been worn by German 
parachutists. See New York Times, May 14, 1940, p. 10, and May 15, 1940, p. 4. 

? New York Times, May 14, 1940, p. 10. See also ibid., May 17, 1940, p. 3. 

®JIbid. Feb. 15, 1941, p. 1, and Feb. 16, 1941, p. 1. 

‘Ibid. The Rome radio is quoted as saying that, “All had uniforms of khaki, aviation 
helmets, and Italian money.’”’ Chicago Daily Tribune, Feb. 15, 1941, p. 4. 
* New York Times, Feb. 16, 1941, p. 2. 

*8 See Chicago Daily Tribune, May 21, 1941, p. 1, and June 11, 1941, p. 1. 
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tached units would not seem to deprive them of the status of lawful com- 
batants.6 If, however, as a matter of fact, such troops wear the uniforms 
of their enemy or enemies, the question is raised as to whether such action 
constitutes a breach of the laws of war for which they may be punished upon 
capture.’ This is a question which may arise again before the present 
conflict is ended.® 

The Hague Regulations Respecting the Laws and Customs of War on 
Land are generally regarded as declaratory of the rule of international law 
concerning the use by a belligerent of enemy uniforms. By Article 23 (f) 
thereof it is especially prohibited ‘‘To make improper use of (d’user indé- 
ment) a flag of truce, of the national flag or of the military insignia and uni- 
form of the enemy, as well as the distinctive badges of the Geneva Conven- 
tion.” The Regulations do not, however, define the term ‘improper use,” 
and there is some difference of opinion as to what constitutes the “‘improper 
use”’ of the enemy’s uniform which is prohibited. 

There is practically universal agreement among publicists that it is im- 
proper for the soldiers of a belligerent to wear the uniforms of the enemy 
during actual combat, since, as one writer !° puts it, ‘‘the principle is con- 
sidered inviolable that during actual fighting belligerent forces ought to be 
certain who is friend and who is foe.”’” It may be regarded as settled that 
such use of the enemy’s uniform is within the prohibition of the Hague 
Regulations." Some writers, however, maintain that, up to the moment 
that combat begins, use of the enemy’s uniform by way of a ruse to draw 
out the enemy’s forces, to cover a withdrawal, and the like, has been and is 
permissible under international law.” In other words, these writers hold 


6 Annex to Hague Convention II of 1899 and IV of 1907, Art. I. Scott, The Hague Con- 
ventions and Declarations of 1899 and 1907 (1915), p. 107. 

7“ A belligerent, besides having the rights over his enemy which flow directly from the 
right to attack, possesses also the right of punishing persons who have violated the laws of 
war, if they afterwards fall into his hands. .. .”’ Hall, A Treatise on International Law 
(8th ed., 1924), p. 495. See also, Oppenheim, International Law, II (5th ed., 1935), pp. 
452-456; U. S. Rules of Land Warfare, Sec. 366 ff. 

8 There appear to have been relatively few instances of use by belligerents of enemy uni- 
forms during the World War of 1914-1918. In one such instance some Austrian troops were 
reported to have attacked in Italian gear or uniforms and to have called out in Italian to 
their Italian opponents to cease firing. The Italian Government issued orders that enemy 
prisoners found with Italian insignia should be executed. 45 Journal du Droit International 
(1918), p.438. Strupp refers to certain French officers having crossed the border in German 
uniforms at the beginning of the war. Strupp, Das Internationale Landkriegsrecht (1914), 
p. 73. Cf. E. Miiller-Meiningen, Der Weltkrieg 1914-15 und der “Zusammenbruch des 
Vélkerrechts’’ (1915), p. 292. For instances of use of enemy uniforms in the American Civil, 
Russo-Turkish, and Anglo-Boer wars, see Spaight, War Rights on Land (1911), pp. 106-110. 

® Scott, op. cit., p. 116. 10 Oppenheim, op. cit., II, p. 341. 

1 U.S. Rules of Land Warfare, Sec. 196. 

12 See, e.g., Bluntschli, Das Moderne Vélkerrecht der Civilisirten Staten (1872), No. 565; 
Bordwell, The Law of War between Belligerents (1908), p. 283; Calvo, Le Droit International 
Théorique et Pratique (5th ed., 1896), IV, No. 2106; De Olivart, Tratado de Derecho Inter- 
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that it is not an improper use to employ the enemy’s uniform to deceive 
him, so long as the disguise is abandoned before actual contact and fighting 
with the enemy begins, and it is apparently the view of a number of such 
writers that Article 23 (f) of the Hague Regulations is to be understood in 
that sense. It is, at any rate, sometimes asserted that that article does not 
definitely prohibit such use of enemy uniforms."* On the other hand, a 
larger number, and on the whole the more modern, of the authorities on 
international law take the view that any use whatsoever of enemy uniforms 
by a belligerent, before as well as during battle, for purposes of deceit “ is 
improper or illegal, and most of them maintain that it constitutes a pro- 
hibited use within the meaning of Article 23 (f).° Even some writers who 


nacional Publico (4th ed., 1903), III, p. 89 and n. 14; Despagnet, Cours de Droit International 
Public (3d ed., 1905), p. 648 (although he condemns such use of enemy uniforms “‘in prin- 
ciple’’); Geffcken in Heffter, Le Droit International de lV Europe (4th Fr. ed., 1883), pp. 
283-284, n. 10 (apparently); Hall, A Treatise on International Law (4th ed., 1895), No. 187; 
Longuet, Le Droit Actuel de la Guerre Terrestre (1901), No. 54; Luca, Manuel de Droit Inter- 
national & l’ Usage des Officiers (1911), p. 52; Martens, Traité de Droit International (Léo 
trans., 1887), p. 218; Olivi, Manuale di Diritto Internazionale Pubblico e Privato (2d ed., 
1911), p. 546; Phillimore, Commentaries upon International Law (3d ed., 1885), III, p. 155; 
Pillet, Les Lois Actuelles de la Guerre (1901), p. 95; Rivier, Principes du Droit des Gens (1896), 
II, No. 187; Taylor, A Treatise on International Public Law (1901), No. 488; Westlake. 
International Law (1907), II, pp. 72-74. 

18 F.9g., Oppenheim states: ‘‘ Article 23 (f) of the Hague Regulations does not prohibit their 
use [7.e., the use of the national flag, military ensigns or uniforms of the enemy] without 
qualification, but only their improper use, thus leaving the question open, what uses are 
proper and what are not. Those who have hitherto taught the admissibility of the use of 
these symbols outside actual fighting can correctly maintain that this article does not pro- 
hibit it.” Op. cit., Il, p. 341. Cf. Hershey, The Essentials of International Public Law and 
Organization (Rev. ed., 1927), p. 597,n.41. ‘Whether the enemy flag can be displayed and 
his uniform worn to effect an advance or to withdraw is unsettled.’”’ U.S. Rules of Land 
Warfare, Sec. 196. 

4 Use of enemy uniforms under circumstances of absolute necessity and without any in- 
tention to deceive is, of course, an entirely different matter. In such cases there will pre- 
sumably be no hesitancy in meeting the requirement that enemy insignia be removed and 
replaced with marks designed to distinguish the wearers from enemy troops. Cf. Phillipson, 
International Law and the Great War (1915), pp. 207-208. 

1 See, e.g., Accioly, Tratado de Direito Internacional Publico, III (1935), No. 1576; Acollas, 
Le Droit de la Guerre (1888), p. 55; Barclay, Law and Usage of War (1914), pp. 136-137; 
Bry, Précis Elémentaire de Droit International Public (5th ed., 1906), No. 389; de Bustamente 
y Sirven, Droit International Public, IV (1937), No. 1053; Davis, Outlines of International 
Law (1887), p. 222; Duplessix, La Loi des Nations (1906), p. 179; Fauchille, Traité de Droit 
International Public, II (1921), No. 1087; Fiore, International Law Codified (Borchard 
trans., 1918), Nos. 1538-1539; Gemma, Appunti di Diritto Internazionale, pp. 306-307; 
Guelle, Précis des Lois de la Guerre (1884), pp. 104-106; Holland, The Laws of War on Land 
(1908), No. 79 (apparently) ; Hyde, International Law (1922), II, No. 659; Kunz, Kriegsrecht 
und Neutralitdtsrecht (1935), p. 82 and n. 87; Laurentie, Les Lois de la Guerre (1917), pp. 
26-27; Lawrence, The Principles of International Law (4th ed., 1911), No. 207; Lueder in 
Holtzendorff, Handbuch des Vélkerrechts, IV (1889), p. 458; Merignhac, Les Lois et Coutumes 
de la Guerre sur Terre (1903), No. 89; Miller, International Law in Peace and War (1935), 
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are inclined to favor the permissibility of using enemy uniforms as a means 
of deceiving the enemy except only in the case of open combat, regard the 
Hague Regulations as nevertheless forbidding such use. The German 
Kriegsbrauch im Landkriege so interpreted the Regulations."” 

An examination of the development of the text of the rule as stated in 
Article 23 (f) of the Hague Regulations suggests that it is correct to regard 
it as absolutely forbidding any use of enemy uniforms for purposes of de- 
ceiving the enemy. As is well known, the Hague Regulations were directly 
based upon the Declaration Concerning the Laws and Customs of War 
elaborated at the Brussels Conference of 1874. The original Russian projet 
submitted to that conference, after laying down in Article 11 the general 
principle that belligerents do not enjoy an unrestricted choice of means of 
injuring each other, proceeded to list in Article 12 certain prohibited means 
of warfare, and in Article 13 certain permissible methods. Paragraph D of 
the latter article specified to be legitimate ‘‘ Toute espéce de ruses de guerre; 
mais celui qui emploie le pavillon national, les insignes militaires ou l’uni- 
forme de |’ennemi dans le but de le tromper, se prive de la protection des lois 
de la guerre.” 18 In short, in the article devoted to listing permitted means 
of warfare, the same paragraph declared ruses to be proper but any use of 
enemy uniforms for the purpose of deceiving the enemy to be illegitimate. 
It was primarily in the interest of good drafting, therefore, that, when the 
Russian projet was given a first reading, the conference adopted the proposal 
of the Swiss delegate that the latter part of paragraph D of Article 13 be 
suppressed, and that instead there be added to the list of prohibited methods 
in Article 12 the following: ‘‘l’emploi du pavillon parlementaire, du pavillon 
national, des insignes militaires et de l’uniforme de l’ennemi, dans le but de 
le tromper.’”’!* Up to this point, it is perfectly clear that it is the use 
(Uemplot) of enemy uniforms for purposes of deceit which is intended to be 
proscribed. Subsequently, a revised draft was submitted to the conference 
in which the words l’abus were substituted for the words l’emploz, so that 
what had now become paragraph F of Article 12 forbade “ L’abus du pavillon 
parlementaire, du pavillon national ou des insignes militaires et de l’uniforme 
de l’ennemi, dans le but de le tromper.”’ 2° 


p. 180 and n. 6; Phillipson, International Law and the Great War (1915), pp. 207-208; 
Piédeliévre, Précis de Droit International Public ou Droit des Gens (1895), II, No. 883; 
Pradier-Fodéré, Traité de Droit International Public (1894), VI, No. 2760; Risley, The Law 
of War (1897), p. 120 (apparently); Rolin, Le Droit Moderne de la Guerre (1920), I, pp. 
329-330 (apparently); Spaight, War Rights on Land (1911), pp. 105-106 (thinks, however, 
Hague Regulations left matter undecided); Strupp, Das Internationale Landkriegsrecht 
(1914), p. 73; Vieufia, Derecho Internacional en Tiempo de Guerra (2d ed., 1910), p. 130; 
Zorn, Das Kriegsrecht zu Lande (1906), pp. 129-133. 

16 F.g., Pillet, La Guerre Actuelle et le Droit des Gens (1916), p. 86. 

17 Kriegsbrauch im Landkriege (1902), p. 24. See U. S. Rules of Land Warfare, Sec. 196. 
18 Actes de la Conférence de Bruxelles de 1874 (Paris, 1874), p. 5. 19 [bid., p. 9. 

20 Jbid., p. 54. (Annexe No. I.) 
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Finally, it was agreed to eliminate the words ‘‘dans le but de le tromper”’ 
for the reason that that idea was implicit in the word “‘abus”’ (“‘parce que Vidée 
est suffisament exprimé par le mot ‘abus’’’), and to add to the paragraph the 
words “‘ainsi que des signes distinctifs de la convention de Genéve.”’*! The 
word ‘‘abus,”’ therefore, was evidently adopted by the conference as equiva- 
lent to the words “‘V’emploi . . . dans le but de le tromper,”’ with the result 
that the wording finally adopted and incorporated in Article 13 of the 
Declaration of Brussels 2? apparently was intended to forbid as absolutely 
as the original Russian proposal any use of enemy uniforms with a view to 
deceiving the enemy. 

The provisions of Article 13 of the Declaration of Brussels, including those 
relative to the use of enemy uniforms, did not give rise to any extended de- 
bate or discussion at the Hague Conference of 1899. We are informed that 
they were accepted and embodied in the Hague Regulations with only slight 
changes of wording (rédaction).2> There is nothing to indicate that the 
words d’user indtiment (to make improper use of), which were substituted 
for the word abus employed in the Declaration of Brussels, were intended 
to introduce any new or different meaning into the provision here under 
discussion.24 It would seem to follow, therefore, that Article 23 (f) of the 
Hague Regulations, like Article 13 (f) of the Declaration of Brussels, was 
intended definitely to prohibit the use by a belligerent of enemy uniforms for 
deceiving the enemy, both before as well as during actual combat.?> Further 
support for such an interpretation of the Regulations is, of course, to be 
found in the fact that, since in Article 1 they require men in arms to have 
“‘a fixed distinctive emblem recognizable at a distance”’ in order to claim the 
privileges of lawful combatants, use by troops of emblems of the enemy, as 


*1 Actes de la Conférence de Bruzelles de 1874 (Paris, 1874), p. 41. 

These provisions finally were incorporated in Article 13, which provided in part: 
“D’aprés ce principe, sont notamment interdits: . . . f. L’abus du pavillon parlementaire, 
du pavillon national ou des insignes militaires et de l’uniforme de l’ennemi, ainsi que des 
signes distinctifs de la convention de Genéve.”’ 

*3 According to M. Rolin’s report to the conference, “the new Articles 22, 23 and 24 cor- 
respond exactly, aside from some changes of wording, to Articles 12, 13 and 14 of the Decla- 
ration of Brussels.’’ Proceedings of the Hague Peace Conferences, The Conference of 1899, 
p. 58. It may be noted that, in the English translation of the proceedings, the texts of 
Article 13 (f) of the Declaration of Brussels and 23 (f) of the draft adopted on first reading 
by the second subcommission of the second commission are identical; both read “making 
improper use of.’’ Jbid., p. 567. 

* See preceding note. It may also be pointed out that obviously the words d’user (to 
make use of) could not have been used alone, so long as reference is made in the paragraph 
not only to enemy uniforms and insignia, but also to flags of truce and the distinctive badges 
of the Geneva Convention. One must prohibit either “use . . . with a view to deceiving the 
enemy,” or else “improper use’’ or “abuse.” 

* Article 23 (f) was not essentially altered at the Hague Conference of 1907, and the 
proceedings of that conference reveal nothing which would add to or alter the above dis- 
cussion, 
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well prior to as during open combat, would seem to be “‘improper” and 
therefore forbidden by Article 23 (f).” 

Apart from the Hague Regulations, it is believed that a strong argument 
can be made for the view that customary international law as well prohibits 
the wearing of enemy uniforms at any time for purposes of deceiving the 
enemy.?’ As was indicated above, that seems to be the view of the greater 
number and of the more modern authorities on international law.?? It 
would seem, furthermore, to be the view most consistent with the reason of 
the thing. For, while it is generally admitted that ruses de guerre are legiti- 
mate, it is equally generally held that devices for deceiving the enemy which 
involve perfidy or breach of a convention, express or implied, with the enemy 
are unlawful and forbidden.*® As Oppenheim remarks, ‘Halleck correctly 
formulates the distinction, by laying down the principle that, whenever a 
belligerent has expressly or tacitly engaged, and is therefore bound by a 
moral obligation, to speak the truth to an enemy, it is perfidy to betray his 
confidence, because it constitutes a breach of good faith.” *° Thus the dis- 
play of a flag of truce or of a Red Cross flag constitutes a tacit guarantee 
that a certain state of affairs exists, and the use of such symbols is so under- 
stood by both sides. Fraudulent use of such symbols to cover a state of 
affairs different from that which they are universally recognized as indicating 
is, therefore, obviously perfidious and is forbidden by international law. 
Now it is not without significance that in both the Declaration of Brussels 
and the Hague Regulations, enemy uniforms are included in the same para- 
graph as flags of truce and the distinctive insignia of the Geneva Convention; 
indeed, as we have seen, it was the latter which were subsequently added to 
the article which was drafted at the Brussels Conference and which originally 
mentioned only enemy uniforms and insignia.*! For, quite as much as 
those other symbols, a national uniform is a symbol the meaning of which 
is everywhere understood; namely, that the wearer thereof belongs to a 
particular army. When, therefore, the soldiers of one army wear, not their 
own uniforms but those of the enemy for purposes of deceiving the latter, 
we have again a breach of a tacit understanding arising out of the use of 
symbols of recognized meaning. In this, as much as in the cases involving 
the use of the other symbols, there would seem to be a breach of faith amount- 
ing to forbidden perfidy, and that quite as much whether the use of the 


26 Cf. Hyde, International Law, II, No. 659. 

27 This is, of course, significant not only because it helps to clarify what is meant by “im- 
proper use” in the Hague Regulations, but also because, due to the solidarity clause in the 
Hague Conventions, the Regulations as such are usually not in force in any war of major 
proportions. 28 Note 15, supra. 

2° For a good review of the matter of the use of ruses and stratagems as distinguished from 
perfidious methods, see Nys, Le Droit International (1906), III, pp. 252-256. See, also, 
Spaight, War Rights on Land, pp. 152-156. 
8° International Law (5th ed.), II, p. 342. 
31 See text supra, at points covered in notes 18, 19, 20, and 21 ante. 
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enemy’s uniforms took place before or during actual combat.” ‘‘In both 
cases the enemy refrains from attack because of a deception which amounts 
to an assurance that the emblem employed is his own, and that those who 
bear it will not fire upon him.” * Finally, it is, perhaps, worthy of note in 
this connection, that it does not appear from available accounts that the 
government of any belligerent in the present conflict has asserted any right 
to use enemy uniforms. Where such use has been charged, the defense has 
been in the form of a denial of the truth of the allegation rather than of a 
claim that international law permits the use by a belligerent of enemy uni- 
forms in all or in certain circumstances.*4 

It is submitted, therefore, that the parachute troops of any belligerent, if 
in fact they wore enemy uniforms, were guilty of an act for which they might 
be punished if captured.® For, it is believed, international law, customary 
as well as conventional, forbids under all circumstances the use of enemy 
uniforms for purposes of deceiving the enemy. Even if, however, it only 
prohibits such use during engagement in actual hostilities, there is nothing 
in any of the accounts concerning the use of such troops to suggest that they 
changed their dress or insignia before engaging in combat. If, during open 
engagements, they in fact wore enemy uniforms they would certainly be 
acting in violation of universally recognized rules of war. 

Finally, whatever may be the law concerning the use of enemy uniforms 
for purposes of deceit, it does not seem inappropriate to remark that even 
if one belligerent improperly denies the treatment due prisoners of war to 
parachute or other troops captured by him, it does not follow that the other 
belligerent may then lawfully engage in reprisals against the prisoners held 


® “Tes uniformes et les insignes, destinés 4 éviter de cruelles méprises, présentent un 
caractére essentiellement conventionnel. Celui qui les revét ou qui les arbore déclare par 
ce fait matériel, qu’il appartient 4 telle ou telle armée. Une fausse déclaration, faite sous 
cette forme, doit étre assimilée a la violation de la parole donée: les resultats sont les mémes; 
l'emploi des uniformes ou drapeaux de l’ennemi constitue une véritable perfidie.’’ Fauchille, 
Traité de Droit International Public, II, No. 1087. Cf. Piédeliévre, op. cit. 

% Hyde, op. cit., II, No. 659. One might point out, too, the impracticability and ab- 
surdity of a rule which would permit the use of enemy uniforms prior to combat, but would 
require troops to divest themselves thereof at the moment of firing the first shot. Cf. 
Guelle, op. cit. 

* Thus the German Government appears to have confined itself to asserting that its para- 
chute troops in fact wore a uniform which was suited to their type of work, which was well 
known and had been seen by military attachés in Berlin, and which was not to be confused 
with civilian clothes or the uniform of any foreign army. New York Times, May 14, 1940, 
p. 10. 

* Unless, perhaps, one took the view that international law required acceptance of the 
plea of superior command. It is believed that it does not. See Garner, “Punishment of 
Offenders Against the Laws and Customs of War,” this JourNnaL, Vol. 14 (1920), p. 70 ff., 
esp. pp. 82-88. Also the same author’s International Law and the World War (1920), II, 
No. 588. But see Oppenheim, op. cit., Il, No. 253. Cf. remarks by Lord Cave on “War 
Crimes and Their Punishment,” Transactions of the Grotius Society, VIII (1923), pp. xix- 
XXXxi, €Sp. pp. xXxii-xxiii. 
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by him. For, whatever may have been the situation in the past, all of the 
principal belligerents in the present war are parties to the Geneva Conven- 
tion of 1929 Relating to the Treatment of Prisoners of War, Article 2 of 
which provides that ‘‘ Measures of reprisal against them [prisoners of war] 
are prohibited.”’ * 


3% This JOURNAL, Supplement, Vol. 27 (1933), p. 65. 


SOVEREIGNTY OVER ISLANDS IN THE PACIFIC! 


By BEATRICE ORENT and PAULINE REINSCH 
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Recently, certain small uninhabited islands in the central Pacific Ocean 
have assumed sudden importance for the British Empire and the United 
States. Their value as landing places for commercial aviation and as 
strategic bases for air and naval forces is being increasingly recognized. 
Acquired during the past century by Great Britain and the United States, 
many of these islands have been the object of conflicting claims to sover- 
eignty by the two nations. To clarify their status, it has been found desir- 
able to review the past practice of these states and to examine those factors 
which were considered adequate to create sovereign rights over uninhabited 
islands in the Pacific. 

Mere discovery ? has never constituted sufficient basis for a claim to terra 
nullius.2 Both Great Britain and the United States have adhered to this 
principle in dealing with the ‘‘etceteras” of the Pacific. Although many 
central Pacific islands were discovered during the early 19th century + by 
American whalers and by Captain Wilkes of the United States Exploring 
Expedition,® the United States has not asserted sovereignty on this ground. 
Secretary of State Marcy expressed the opinion that it was “not necessary 
to inquire who were the first discoverers of the island in question, for that fact 
of itself unaccompanied by others, would give no right to dominion over it.”’ ® 

Similarly, Great Britain has laid no claim to islands in the Pacific on the 
basis of mere discovery. In cases where discoveries were made by her own 
subjects, Great Britain took formal possession only of those islands over 
which she desired to assume sovereignty. Thus Christmas Island (1° 55’ N., 


1 The authors wish to express their gratitude to Professors J. P. Chamberlain, C. C. Hyde, 
and P. C. Jessup for their invaluable aid. 

* The authors are using the term “‘discovery”’ in the sense of visual apprehension, with or 
without disembarkation. 

* For a discussion of this subject, see A. 8. Keller, O. J. Lissitzyn, and F. J. Mann, Creation 
of Rights of Sovereignty Through Symbolic Acts, 1400-1800, New York, 1938. 

‘The Reynolds Report contains a list of some 200 islands located near the equator, 
discovered by American whalers. (H. Ex. Doc. 105, 23d Cong., 2d Sess.) See also, A. 
Starbuck, History of American Whale Industry, Waltham, Mass., 1878; O. Macy, History 
of Nantucket, Boston, 1835, p. 225. 

°C. Wilkes, Narrative of United States Exploring Expedition, Philadelphia, 1849, 5 vols., 
passim, 

6 Mr. Marcy, Sec. of State, to Mr. Eames, Jan. 24, 1855. (Sen. Ex. Doc. 25, 34th Cong., 3d 
Sess., p. 4.) This statement related to the Island of Aves. For purposes of elucidation, the 
authors have found it necessary to include within the scope of this paper certain guano is- 
lands in the Caribbean. 
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157° 20’ W.), discovered by Captain Cook on December 24, 1777,’ and Ducie 
Island (24° 40’ 8., 124° 48’ W.), discovered by Captain Edwards of H.M.S. 
Pandora in 1791,° were not considered British territory until formally an- 
nexed.* Nor did Great Britain hesitate to claim islands discovered by the 
citizens of other countries. The Island of Vostock (10° 5’ S., 152° 23’ W.) 
discovered by the great German adventurer Bellinghausen in 1820, was 
annexed by Great Britain.!° Many of the islands first sighted by American 
seafarers, such as Palmyra (5° 52’ N., 162° 06’ W.), Washington (4° 43’ N., 
160° 25’ W.), Jarvis (0° 23’ S., 160° 02’ W.), and Henderson (24° 25’ S., 
128° 19’ W.), were claimed by Great Britain, though they had been dis- 
covered by American whalers." 

A question less easily determined than the significance of discovery is 
whether a formal act of possession per se was considered sufficient to create 
rights of sovereignty. This difficulty arises from the fact that in practice 
the value of the symbolic act of possession has been obscured by additional 
factors, such as administrative acts or lodgement.” 

The acquisition of Midway and Wake Islands demonstrates the impor- 
tance attached by the United States to such symbolic acts. Midway Is- 
lands, a group situated 1,000 miles northwest of Honolulu, were discovered on 
July 5, 1859, by Captain Brooks, the American shipmaster of a Hawaiian 
bark, who claimed the islands in the name of the United States. Eight years 
later, the president of the Pacific Mail Steamship Company addressed a 
letter to the Secretary of the Navy, pointing out their possible importance 
as a coaling station. A formal ceremony was performed on the island by 
order of the Navy Department on August 28, 1867, and a survey was made 
by Captain Reynolds commanding the U.S.S. Lackawanna.“ Captain 
Reynolds reported that 


Having previously erected a suitable flag-staff, I landed on that day, 
accompanied by all the officers who could be spared from the ship, with 
six boats armed and equipped, and under a salute of 21 guns, and with 
three cheers, hoisted the national ensign, and called on all hands to 
witness the act of taking possession in the name of the United States." 


7 Journal of a Voyage to the South Seas in H.M.S. Endeavor, S. Parkinson, ed., London, 
1784, p. 323. 

8 Pacific Islands (Eastern Groups), III, Great Britain, Hydrographic Office, Admiralty, 
London, 1909, p. 111. 

See infra. 

10 Stewart’s Handbook of the Pacific Islands, P. 8. Allen, ed., Sydney, 1923, p. 567. 

1 See infra. 

2 The term ‘“‘lodgement” is used to designate temporary settlement or visitation at in- 
frequent dates. 

18 Sen. Ex. Doc. 79, 40th Cong., 2d Sess., pp. 4-7. 

4 Tbid., p. 7. Mr. Hill, Asst. Sec. of State, in a letter of Feb. 27, 1900, to Mr. Page, an 
American citizen, stated that “the United States claim jurisdiction over . . . Brooks and 
Midway Islands . . . which were occupied by the U.S.S. Lackawanna on August 28, 1867, 
and have since been administered by the United States,” Records of the Department of 
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The agent of the Pacific Mail Steamship Company, who had been at Midway 
since the previous month, remained some time after the departure of the 
U.S.S. Lackawanna.” However, by the following year the islands were 
reported uninhabited. Shortly thereafter, they were examined by the 
U.S.S. Jaginaw, which, under a Congressional appropriation,!’ undertook to 
deepen the harbor.!® The islands were periodically visited in later years by 
groups of Japanese hunting for birds. After Midway was surveyed in 1899 
to facilitate its use for a submarine cable station, the Pacific Commercial 
Cable Company was granted authority to establish a cable station there. 
Although the islands were not permanently inhabited until 1903,!° the Amer- 
ican Minister in 1900 informed the Japanese Government that the islands 
belonged to the United States.2° Midway was placed under the jurisdiction 
of the Navy Department in 1903.2! Under the latest defense program, an 
appropriation of over $5,000,000 has been made to convert the islands into a 
major air and submarine base. Construction on this project is now in prog- 
ress.22 Midway also serves as a landing point on the transpacific flights of 
Pan American Airways. 

Wake Island, some two thousand miles west of Hawaii, was probably dis- 
covered by the Spaniards in 1568. It was visited by whalers during the 
early 19th century,” and surveyed by the United States Exploring Expedi- 
tion in 1841.% On July 4, 1898, General Francis V. Greene, commanding an 
expeditionary force en route to the Philippines, sighted the island and raised 
the American flag there. This action was apparently not regarded as offi- 
cial. When the possibility of establishing a transpacific cable station at 
Wake was considered, orders were issued to Commander Taussig of the 
U.S.S. Bennington to take formal possession.**> He claimed the island in the 
name of the United States on January 17, 1899." The island was later vis- 
ited by transport and naval vessels.27. A small number of Japanese were said 


State, MS. Domestic Letters, CCXLIII, p. 246. The terminology is unclear, but it would 
appear that Mr. Hill considered that the islands belonged to the United States as of the date 
of the act of possession. 

1% Sen. Rep. 194, 40th Cong., 3d Sess., pp. 1, 14-15. 

16H. Ex. Doc. 1, 40th Cong., 3d Sess., p. XXII. 1715 Statutes at Large, 279. 

18 Reported Dangers to Navigation in the Pacific Ocean, I, U. 8S. Hydrographic Office, 
1871, p. 36. 

19 Midway Islands, circular of the Navy Department, 1940. 

20 Mr. Hill, Act. Sec. of State, to Sec. of Navy, Jan. 10, 1901, MS. Dom. Let., CCL, p. 162. 

*1 Executive order of President T. Roosevelt, No. 199 (Jan. 20, 1903). 


2 Midway Islands, ibid. 

*H. C. Votaw, ‘Wake Island”, United States Naval Institute Proceedings, LXVII, 
Jan. 1941, p. 52. 

* Wilkes, op. cit., V, p. 267. 2% Votaw, op. cit., p. 53. 

*“. . . the United States claim jurisdiction over . . . Wake Island . . . possession of 


which was taken by the U.S.S. Bennington on January 17, 1899.’ Mr. Hill, Asst. Sec. of 
State, to Mr. Page, Feb. 27, 1900, MS. Dom. Let., CCXLIII, p. 246. 
7 Votaw, op. cit., pp. 53-54. 
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to be living there in 1904, but from that time until 1935 the island appears 
to have been uninhabited.25 It was placed by executive order of December 
29, 1934, under the administration of the Navy Department.*® For the past 
five years, Wake has been used as a mid-Pacific landing stage by Pan 
American Airways. The Navy Department is at present constructing a na- 
val base at this strategically important point.*° 

Symbolic acts seem to have played equally as important a réle in British 
practice. Thus, Starbuck Island (5° 37’S., 165° 53’ W.), discovered by By- 
ron in 1825,*! was formally claimed for Great Britain by Commander 
Swinburne of H.M.S. Mutine in December, 1866.*2 The island was worked 
for guano on several occasions, and there still remain some ruins of the guano 
company’s buildings.** Starbuck has been uninhabited since 1896.% It 
was visited by Commander Knowling of H.M.S. Icarus in 1901, but landing 
proved impossible. Thereafter, instructions were issued to sight the island 
every three or four months to watch for shipwrecked crews.” 

Nassau Island (11° 5’ 8., 165° 35’ W.), discovered in 1835, was worked for 
guano in 1870 by a small colony of Manihiki and Samoan natives established 
by the agents of Messrs. Godeffroy of Hamburg. Operations on the island 
were curtailed by the Franco-German war and, after two years, the native 
workers took the opportunity of a passing vessel to abandon the island.* 
Nassau was formally annexed to Great Britain in 1892 by Captain Gibson 
of H.M.S. Curacoa,** and was made a dependency of New Zealand in 1901. 
In 1921, an overseer and 22 natives were working the island as a copra plan- 
tation for the Samoan Shipping and Trading Company. According to the 
1926 and 1935 census, the island was reported uninhabited, but it is now 
being worked for guano by its lessee, Burns, Philip, 8. Sea Co., Ltd.*8 

In 1888, a symbolic act of possession was performed on Fanning Island 
(3° 51’ N., 159° 21’ W.), in view of its possible value as a cable station for the 
projected telegraph from Vancouver to Australia.*® The island, discovered 
in 1798 by Edward Fanning,*° was first made use of by Captain English of 
Honolulu, who started a coconut oil factory. His interests were taken over 
by Messrs. Bicknell and Grieg, Hawaiian merchants, who after a brief period 
abandoned the island. Since 1874, leases have been granted by the British 


28 Wake Island, circular of the Navy Department, 1940. 

29 Executive order of President F. D. Roosevelt, No. 6935. 

3° Votaw, op. cit., pp. 54-55. 

31 Stewart’s Handbook, 1921, ibid., p. 466. 

2 Pacific Islands (Eastern Groups), III, p. 189. 

%3 Sailing Directions for Pacific Islands, II, U. 8S. Hydrographic Office, 1933, p. 488. 
34 Statesman’s Yearbook, London, 1940, p. 470. 

% Pacific Islands (Eastern Groups), III, p. 189. 

% Stewart’s Handbook, 1921, ibid., p. 470. 

37 Pacific Islands (Eastern Groups), III, p. 188. 

38 Dominions Office and Colonial Office List, 1940, p. 149. 

5* Colonial Office List, 1899, p. 322. 
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for guano extraction." On March 15, 1888, Sir William Wiseman visited 

the island and, in the presence of two witnesses, proclaimed that 
... I, Sir William Wiseman, Baronet, Captain of H.M.S. Caroline, 
by virtue of an authority from Algernon Charles Freschi Heneage 
Esquire . . . Commander in Chief of Her Majesty’s Naval Forces on 
the Pacific Station, do hereby take formal possession of this island in 
the name and on behalf of Her Most Gracious Majesty Victoria . 
and in token thereof I do now hoist the British flag . . .* 


In 1902, Cable and Wireless, Ltd.,** used the island to establish mid-ocean 
cable communications between Vancouver and the Fiji Islands.“4 Fanning 
was included within the boundaries of the Gilbert and Ellice Islands Colony 
by an Order in Council of January 27, 1916. The island is visited periodi- 
cally by a small vessel for the purpose of engaging and repatriating labor.” 
Formal possession was likewise taken of Ducie (24° 40’ S., 124° 48’ W.), 

Elizabeth or Henderson (24° 25’ S., 128° 19’ W.), and Oeno (23° 56’ S., 
130° 44’ W.), Islands. They had been surveyed under instructions from 
the Admiralty during the early part of the 19th century 47 and leased at 
various times. Elizabeth and Oeno Islands were claimed by symbolic act 
in July, 1902, and were made dependencies of Pitcairn Island. Ducie 
Island was not annexed until 1903, at which time H.M.S. Consul hoisted the 
flag.48 Ducie and Elizabeth were visited in July, 1937, by H.M.S. Leander 
and large notice boards affirming British sovereignship were erected. It 
was thought that the islands might prove valuable as seaplane bases. The 
islands are now uninhabited.*® 

The Caroline Islands (10° 00’ S., 150° 14’ W.), a cluster of approximately 
forty islets, were formally claimed by Commander E. Naves of H.M.S. 
Reindeer, on behalf of Great Britain on July 9, 1868. These tiny islands were 
worked for guano by Captain Bros. of Tahiti, which sold its interests to 
Messrs. Houlder Bros. of London. The British Government leased the 
Carolines on November 29, 1885, to Mr. John Arundel of London, and on 
January 1, 1902, to Levers Pacific Plantation Company, Ltd., for 99 years.®° 

An apparently conclusive example of Great Britain laying claim to an is- 
land on the sole basis of a symbolic ceremony is that of Pedro Keys. In 

“The Times (London), April 23, 1888; Dominions Office and Colonial Office List, 1940, 
p. 512. 

“ British and Foreign State Papers, LX XIX, p. 1328. 

*8 Dominions Office and Colonial Office List, 1940, p. 505. 

“*C, Biddle, ‘“‘Some Pacific Ocean Islets Appertaining to the United States”, Bulletin of 
Geographic Society of Philadelphia, XVI, July 3, 1918, p. 99. 

* Annual Report of Gilbert and Ellice Colony for 1937, London, 1939, p. 4. 

6 Dominions Office and Colonial Office List, 1940, p. 512. 

‘7 Capt. F. W. Beechey, Narrative of a Voyage to the Pacific Performed in H.M.S. 
Blossom, London, 1831, pp. 44, 47, 101. 
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1882, the British Government informed the United States that Pedro Keys 
had been formally annexed to Jamaica on the strength of possession taken 
‘on behalf of Her Majesty in the years 1862 and 1863.’’ 5 
Certain uninhabited isles claimed by Great Britain differ little in status 
from those acquired by formal possession. Both groups of islands were 
claimed by symbolic ceremonies. Their sole distinctive feature lies in the 
type of symbolic act performed: in the case of the one group, the flag was 
raised with the pronouncement, ‘‘I hereby take formal possession of the 
island . . .’’, whereas in the other group, the flag was raised with the words, 
“‘T hereby declare formal protectorate over this island... .””. The proce- 
dure followed by Great Britain for both groups of islands has been the same. 
None of these islands has an indigenous population. Most of them have 
been leased for varying periods to guano or copra firms, and, in some in- 
stances, to cable companies. The islands were all placed under the juris- 
diction of the High Commissioner for the Western Pacific in 1877. Parlia- 
mentary legislation and Orders in Council for this region passed subse- 
quently, were likewise merely jurisdictional in nature. The Pacific Order 
in Council of 1893 definitely states ‘‘ Nothing herein or in any such Order in 
Council contained shall extend or be construed to extend to Her Majesty 
. with any claim or title whatsoever to dominion or sovereignty over 
any such islands or places as aforesaid... .”* Following the symbolic 
acts, several islands of both groups were later incorporated for administra- 
tive purposes as dependencies of British colonies.® 
A protectorate of this nature was established over many Pacific islands, 
including the islands of the Phoenix group. The six islands of this group, 
Phoenix, Birnie, McKean, Hull, Gardner, and Sydney, are situated in the 
central Pacific, just south of the equator, within a radius of 50 to 150 miles. 
They have a total area of eighteen square miles, and in 1939 their population 
consisted of 62 inhabitants engaged in the collection of guano and the manu- 
facture of copra.57 Although geographically the Phoenix Islands are con- 
sidered as a group, separate symbolic acts declaring protectorates were 
performed on each island. On June 26, 1889, the symbolic ceremony of 
hoisting the British flag and declaring the island under the protection of 
Great Britain was performed on Sydney Island. Similar formal acts of 
protectorates were taken in 1899 on Phoenix, Birnie, McKean, and Hull. 
The entire group was surveyed in that year by H.M.S. Egeria. The remain- 


51 J. B. Moore, Digest of International Law, I, Washington, D. C., 1906, p. 578. 

*2 Western Pacific Order in Council, 1877, Hertslet’s Treaties, XIV, p. 871. 

53 Among these were Western Pacific Order in Council, 1880, ibid., XV, p. 752; British 
Settlements Act, 1887, 50 & 51 Vict. c. 54; Pacific Islanders Protection Acts, 35 & 36 Vict. 
ec. 19, 38 & 39 Vict. c. 51; Foreign Jurisdiction Act., 53 & 54 Vict. ¢. 57. 

British and Foreign State Papers, LXX XV, p. 1053. 

55It would appear from British practice that Great Britain considered herself equally 
sovereign over these islands, whether claimed by act of protectorate or possession. 

* Colonial Office List, 1899, p. 322. 57 Statesman’s Yearbook, 1940, p. 298. 
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ing island of the Phoenix group, Gardner, was proclaimed under the protec- 
tion of Great Britain by Captain Gibson of H.M.S. Curacoa on May 28, 
1892.58 The Pacific Islands Company obtained a lease for the Phoenix 
Islands in 1899.5 This lease was presumably canceled, and the British 
Government issued a new license for all the islands except McKean to Burns, 
Philip, South Sea Co., Ltd., for 87 years from January 1, 1914. The com- 
pany received its rights on condition that it would not assign its license or 
any interest therein without the prior consent of the Secretary of State.®° 
The islands were included in the Gilbert and Ellice Colony by Order in 
Council of March 18, 1937, and, in that year, British warships visited each 
island of the group and reaffirmed British sovereignty. Burns & Company 
sold its lease to the Gilbert and Ellice government in 1938. A scheme for 
colonizing certain of the Phoenix Islands with the natives from overpopu- 
lated islands in the Gilbert group, located 500 miles away, was inaugurated 
in December of that year. At present, several small colonies are established 
on Hull, Gardner, and Sydney. Two other islands now included within 
the Phoenix group, Canton and Enderbury, have been the subject of dis- 
cussions between Great Britain and the United States. The status of these 
islands will be considered later. 

Great Britain claimed several other uninhabited islands by virtue of acts 
of protectorate. Washington (4° 43’ N., 160° 25’ W.), Palmyra (5° 52’ N., 
162° 06’ W.), and Jarvis (0° 23’ S., 160° 02’ W.) were formally declared to 
be under British protection * in 1899 by Commander Nichols of H.M.S. 
Cormorant. An act of protectorate was also performed April 22, 1889, 
on Suvarov, a group of islets similar in nature to the Caroline Islands. Suva- 
rov had been discovered in 1814 by Lieut. Lazares commanding a ship of 
that name, and was examined in 1881 by the French naval vessel Hussard. 
Ten years after the British proclamation of a protectorate, the islands were 
visited by Commander Tupper of H.M.S. Pylades. Suvarov is now a 
dependency of New Zealand and placed under the Cook Islands administra- 
tion. Although at present deserted, the islets were at one time leased and 
had a small number of temporary inhabitants.*” 

The British position in regard to these islands on which protectorates 
were declared has been that of claiming complete sovereignty. The islands 
have not only been legislated for and administered by Great Britain, but 
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have been claimed as British in official publications. They are also marked 
as belonging to Great Britain on the maps of the Admiralty. In Parlia- 
mentary discussions, islands of this nature have been considered under 
British sovereignty. When a question recently arose concerning three such 
protected islands, Howland, Jarvis, and Baker, Mr. Thomas, Secretary of 
State for the Colonies, declared that the sovereignty of Great Britain was 
not in doubt.® 

On the basis of the evidence presented, it would appear that both Great 
Britain and the United States considered the formal taking of possession or 
similar symbolic act sufficient to create sovereign rights. Although govern- 
mental and private acts occurred prior to the performance of the symbolic 
ceremonies, no claim to islands was based on such action. The administra- 
tive measures taken subsequently were of such a nature as to demonstrate 
that the states had acquired sovereignty over the islands by the performance 
of these formal acts. The lodgement of private citizens, which might serve 
to substantiate a claim, was until recently taken only with a view to making 
use of the islands for a particular commercial purpose, such as the extraction 
of guano. In a number of cases, including Wake, Ducie, and Henderson 
Islands, Great Britain and the United States have expressly based their 
claim on the formal and official ceremony of claiming territory in the name 
of a sovereign. 

Acts of possession have occasionally been performed by persons without 
any previous official authorization. Generally, these uncommissioned acts 
have been either ignored or repudiated by Great Britain and the United 
States. The United States has not claimed sovereignty over Aves Island, 
possession of which was taken by American citizens in the name of the United 
States.°® Nor did the United States take any action in regard to the Bonin 
Islands, claimed by one of the naval commanders in Perry’s expedition to 
Japan.”° Great Britain disclaimed the annexation of the Hawaiian Islands 
by a naval captain in 1843.7 Likewise, Captain Moresby’s symbolic pos- 
session of the southern coast of New Guinea on April 24, 1873, was disavowed 
by Great Britain despite appeals from Australia and the Royal Colonial 
Institute of England.” A decade later, Mr. Gladstone pronounced a similar 
annexation by the Queensland government as null and void.” 
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During the 19th century, the chief value of the uninhabited islands in the 
Pacific lay in their valuable guano deposits. Differing procedures were 
adopted by Great Britain and the United States in order to encourage their 
respective citizens to extract the guano from the isles. The method em- 
ployed by Great Britain was that of granting leases for limited periods to 
English companies desiring to exploit the deposits. These leases were gen- 
erally obtained from the Lords Commissioners of the Treasury, the rents 
received being paid into the Exchequer.“* The granting of a lease was ap- 
parently not considered sufficient to create sovereign rights. The license 
was issued entirely independent of the performance of a formal symbolic act. 
As has been seen, most of the Pacific islands were leased following the act 
of possession or protectorate. In some instances, the license was granted 
prior to the formal annexation of the island. Penrhyn (9° 00’ S., 158° 03’ 
W.), Fanning, Christmas, Starbuck and Caroline Islands were all leased 
before the British took possession. These leases contained clauses stating 
that upon their expiration the island would once again become no man’s 
land. According to the terms of the agreement, the lessee was nominally 
under the protection of the Crown. This protection could be withdrawn 
should it be considered advisable, as in the case of a controversy arising 
with a foreign government.” Certain of the islands leased by Great Brit- 
ain have not as yet been formally annexed. Thus Flint (11° 26’ 8., 151° 
48’ W.), and Malden (4°S., 155° W.), Islands, leased at various times, have 
never been claimed by symbolic act.** Chesterfield Island, also leased to 
British subjects, was taken possession of by France without any protest on 
the part of Great Britain.” 

The interest of the United States in securing a supply of guano led to the 
passage of the Guano Islands Act of August 18, 1856.78 It was under the 
terms of this statute that most of the islands acquired by the United States 
were claimed. The act provided that whenever an American citizen dis- 
covered a deposit of guano on any island, rock or key, not within the lawful 
jurisdiction of any other government or occupied by its citizens, and took 
peaceable possession thereof in the name of the United States, and occupied 
the same, the President might at his discretion consider the isiand as apper- 
taining to the United States. The discoverer or his assignee could be al- 
lowed the exclusive right of occupying the island to obtain and sell the guano, 
entering into bond to deliver it to citizens of the United States at a prescribed 
price. The laws of the United States governing the coasting trade were to 
be extended to the trade in guano, and the provisions of the statutes of the 
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United States for the punishment of offenses on United States merchant ves- 
sels on the high seas were to be applicable to like offenses committed on 
guano islands. The President was authorized to employ the land and naval 
forces to protect the rights of the discoverer or his assignee. The Act was 
not to be so construed as to oblige the United States to retain possession of 
any island after the guano had been removed."® 

Thus, before the President could consider an island as appertaining to 
the United States, it was necessary for a claimant under the Guano Act to 
furnish, on oath to the State Department, a notice that he had discovered 
guano on the island and had taken and kept possession of it in the name of 
the United States. It was also necessary to supply satisfactory evidence 
that the island was not within the jurisdiction of a foreign government.*° 
Secretary of State Black asserted that the terms of the statute were not 
complied with merely by the symbolic act of possession, but that there must 
be actual, continuous and peaceable occupation of the island.* In practice, 
such occupation, or lodgement, was not necessarily continuous from the time 
when possession was taken until the island was considered as appertaining 
to the United States.® 

Upon the submission to the Department of State of sufficient proofs that 
the statutory prerequisites were complied with, the President might in 
his discretion regard the guano islands as belonging to the United States, 
but he was not obliged to do so. The manner in which the President 
should make known his decision was not specified in the statute. The cus- 
tomary practice was to issue to the claimant a certificate or proclamation, 
attested by the Secretary of State and under seal of his Department, declar- 
ing that the claimant had complied with the requirements of the Act and 
was entitled to the rights and privileges thereunder.* Before a proclama- 
tion was issued, it was necessary for the claimant to file a bond with such 
penalties as the President might fix. The State Department refused to 
consider the approval of this bond as evidence that the President had exer- 
cised his discretion under the Act.* A similar position was taken by the 
Attorney General in an opinion of 1918 concerning Swan Islands, where it 
was held that the President had not used his discretionary power, notwith- 
standing the fact that a bond had been filed by the claimants.*’ An excep- 
tion appears to have been made in the case of Canton Island, bonded in 
1860. Although no certificate was issued, the island has recently been 
placed by executive order under the Department of Interior.*®* 

7° Revised Statutes, Secs. 5570-5578. 899 Op. Att. Gen. 30 (June 2, 1857). 

81 Mr. Black, Sec. of State, to Mr. Marshall, Dec. 28, 1860, Moore, op. cit., I, p. 561. 
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The bonded islands, about eighty in number, were included in formal lists 
drawn up by the Treasury Department, in which these islands were referred 
to as ‘appertaining to the United States”’ and, as a consequence thereof, 
were brought under the laws regulating the coasting trade.*® These lists, 
however, contained some islands for which no certificates had been issued. 
In 1894, the Secretary of State requested that Arenas and certain other 
islands for which only a bond had been filed be stricken from the Treasury 
list.°° The Secretary of the Treasury complied with this request and, in 
turn, asked the State Department to make further necessary revisions so 
that the list would include only those islands considered as appertaining to 
the United States. The State Department refused to make such a revision, 
stating that this would require passing on the rights of a large number of 
private persons. *! 

Although the Act does not clearly set forth the relationship of the United 
States to those islands considered as appertaining to it, an examination of 
the evidence leads to the conclusion that the sovereignty of the United 
States has been extended over these islands. In interpreting the Act, the 
Supreme Court recognized Navassa (18° 10’ N., 75° W.), one of the guano 
islands, as within the exclusive jurisdiction and possession of the United 
States. The Attorney General has considered the United States as sov- 
ereign over the guano islands, and stated that sovereignty arose from the 
date of issuance of the certificate. The islands have been referred to in 
the correspondence of the State Department as the property,“ and within 
the jurisdiction,® of the United States. The reference made on occasion 
by the Department to the temporary character of this possession and juris- 
diction * may be accounted for by the fact that the islands were acquired 
for the particular purpose of extracting the guano. The Act specifically 
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Occupation by the Military Forces of the United States, 3d ed., Bureau of Insular Affairs, 
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provides that the United States need not retain possession of the islands 
after the guano has been exhausted. This provision appears to be merely 
a domestic recognition of the generally accepted principle of abandonment 
in international law. 

Certain subsequent governmental acts relative to the guano islands sub- 
stantiate the view that the United States acquired sovereignty over these 
islands. Four of the islands considered as appertaining to the United 
States, namely, Navassa,*? Roneador Cay,** Quita Sueno Bank, and Serrana 
Bank,°** have been declared by Presidential decree to be within the sole and 
exclusive jurisdiction of the United States and have been set aside for 
lighthouse purposes. The Colombian Government has disputed the claim 
of the United States to the last three of these islands.'° It was agreed to 
maintain the status quo by an exchange of notes, dated April 10, 1928, in 
which the Colombian Minister at Washington stated that both governments 
had claimed ‘‘the right of sovereignty’’ over the islands.!"! 

Canton, Enderbury, and various other guano islands have recently been 
placed by Presidential order under the jurisdiction of designated executive 
departments. By an executive order of December 29, 1934, Kingman Reef 
(6° 25’ N., 162° 24’ W.), and Johnston Island (16° 44’ N., 169° 30’ W.), as 
well as Wake Island (166° E., 20° N.), were placed under the control of the 
Secretary of the Navy for administrative purposes.'!” Howland, Jarvis, 
and Baker Islands were put under the jurisdiction of the Secretary of the 
Interior on May 13, 1936.1% Both these executive orders referred to the 
authority vested by statute in the President to set aside the ‘‘ public lands”’ 
of the United States.!™ 

This brief examination of the practice of the United States indicates that 
sovereignty was acquired over the guano islands. The claim of the United 
States rests upon the official recognition of certain acts of private citizens, 
taken under the authority of the Act of 1856. Sovereignty arose at the 
time of Presidential confirmation, generally evidenced in practice by the 
issuance of a certificate. 

Many central Pacific islands have been made the subject of diplomatic 
discussions between Great Britain and the United States, or have led to 
conflicting claims to sovereignty between the two nations. During the latter 
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part of the 19th century conversations took place concerning the status of 
Christmas Island (1° 55’ N., 157° 20’ W.). The island was discovered and 
visited by Captain Cook in 1777.!% Later, Captain John Stetson, an Ameri- 
can citizen, examined the island and found guano. The rights arising from 
his discovery of the deposit were assigned to A. G. Benson, whose agent took 
possession in the name of the United States on June 20, 1858. A year later, 
an approved bond under the Guano Islands Act was filed by the United 
States Guano Company, assignee of Benson’s interests.'% Although the 
1867 Treasury list of guano islands contains a notation that a certificate was 
issued to this company, no record of such a certificate is on file with the 
State Department.!*? The United States Guano Company presumably did 
not occupy the island for long, since in 1865 British subjects applied to their 
government for a lease to the island. While discussing this application, 
the Queen’s Advocate stated that sovereignty over Christmas Island ‘‘ would 
be considered as accruing to the Crown, should it think proper to take posses- 
sion.”’ 1&8 The British authorities accordingly issued a lease to Dr. Crowther 
of Tasmania, who worked the guano deposits. On finding the enterprise 
unprofitable, he asked for a cancellation of the license, and this request was 
granted. In 1879, a new lease was granted to Mr. Alfred Houlder, whose 
representative arrived at Christmas Island the following year. He found 
that formal possession had just been taken by the U.S.S. Narragansett and 
that a notice to that effect had been posted on a board. The island was 
occupied by three men in the employ of Mr. C. A. Williams of Honolulu. 
Under the circumstances, the British Government cancelled the license at 
the request of Mr. Houlder, although it considered that sufficient possessorial 
rights had been exercised to support its claim to sovereignty. Upon learning 
that the island had been abandoned by Mr. Williams, Mr. Houlder applied 
to the British authorities for a renewal of the license. Before acting on the 
application, the British Government, in order to avoid any question as to 
the right of sovereignty over the island, inquired whether the United States 
had finally abandoned and withdrawn its claim. The Department of 
State, referring to the papers on which the guano company’s title rested, 
replied that since no notification that the company had abandoned the island 
was on file in the Department, the company was entitled to the protection 
guaranteed by the laws of the United States in its possessory right as far 
as was necessary to secure the guano.!° This equivocal reply does not ap- 
pear to be an assertion of sovereignty. The statement was made in terms 
of the private rights of the company, which would seem to arise with 
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106 Mr. Evarts, Sec. of State, to Sir Edward Thornton, April 1, 1879, Foreign Relations, 
1888, I, pp. 713-714. 

107 Mr. Hackworth, Legal Adviser, State Department, to authors, Sept. 16, 1938. 

108 Smith, op. cit., II, p. 32. 


109 Sir Edward Thornton to Mr. Evarts, Jan. 29, 1879, Foreign Relations, 1888, I, pp. 
712-713, 


456 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the filing of a bond. No reference was made to the issuance of a certifi- 
cate. 

Christmas Island was found deserted when it was visited three years later 
by the master of the ship Ryno, who hoisted the British flag and took pos- 
session in the name of the firm of Henderson & Macfarlane of Auckland. 
It was examined in 1884 by H.M.S. Constance and in 1885 by H.M.S. 
Satellite. The captain of the latter vessel reported that one white man, 
the agent of Henderson & Macfarlane, was living there." In 1888, Sir 
William Wiseman, commanding H.M.S8. Caroline, took formal possession of 
Christmas Island in the name of Great Britain."!~ When Secretary of State 
Bayard was informed of this, he recalled the earlier correspondence of 1879 
relative to possessory rights and reserved all questions which might grow 
out of the occupation.'” Lord Salisbury in his reply pointed out that the 
island had in fact been abandoned by the American company, that posses- 
sion had been taken in 1882 by British subjects who occupied the island, and 
that Sir William Wiseman had ascertained that there was no evidence of 
American occupation before he claimed the island for Great Britain." 
There has been no further correspondence touching the status of Christmas 
Island since 1888. 

The island was placed under the jurisdiction of the Governor of the Straits 
Settlement by an executive Order in Council of January, 1889. It was 
leased in 1902 for a term of 99 years,'"® and again in 1904 to the Central Pacific 
Cocoanut Plantations, Ltd., for 87 years." The leasing company pays 
£1,200 annually to the colonial government and is thereby relieved of all 
taxation. By Order in Council of July 30, 1919, the island was included 
within the boundaries of the Gilbert and Ellice Islands Colony, and since that 
date it has been visited from time to time by British warships. A British 
administrative officer is stationed there.!!7 The island has been occupied 
periodically ;!!* in December, 1937, the population consisted of five Europeans 
and forty-two natives.!!® 

The United States and Great Britain have both asserted sovereignty over 
Jarvis, Baker and Howland Islands, located on the equator approximately 
south of Hawaii. The discovery in the early 19th century of Jarvis and 


110 Hertslet’s memo. to Foreign Office, Dec. 31, 1878, F.O. 0.83/1080, Smith, op. cit., 
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u2 Mr. Bayard, Sec. of State, to Mr. White, April 30, 1888, Foreign Relations, 1888, I, p. 
712. 

113 Lord Salisbury to Mr. White, May 24, 1888, ibid., pp. 727-728. 

4 British and Foreign State Papers, LX XXI, p. 225. 
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Baker, or New Nantucket, has been attributed to both British vessels and 
American whalers."2° Captain Michael Baker, an American, visited Baker 
in 1839, found guano and took possession, returning to the island several 
times thereafter.’ Jarvis Island was sighted in 1840 and charted by the 
United States Exploring Expedition under Commodore Wilkes.’ A bond 
under the Guano Islands Act was filed for Baker and Jarvis on October 28, 
1856.8 Commander Davis of the U.S.S. St. Mary’s surveyed the islands in 
1857 and took formal possession in the name of the United States Govern- 
ment.!*4 In 1858, the islands were first occupied for the purpose of working 
the deposits,'> and in 1860, the American Guano Company reported ex- 
porting guano from them." A certificate for the islands was issued to this 
company on March 2, 1861."7 Howland Island was claimed to have been 
first sighted in 1842 by Captain G. E. Netcher of the American ship /sabella, 
who discovered guano deposits;!** he revisited the island in 1848. Possession 
was taken by an American citizen in May, 1857,'2° and an approved bond 
filed on December 3, 1858.%° The island was reported barren and unin- 
habited in 1859, but a house and a flagstaff stood there.“! A certificate was 
issued to the United States Guano Company on August 7, 1860, entitling it 


20 Reported Dangers to Navigation in Pacific Ocean. U.S. Hydrographic Office, 1866, 
p. 96; W. T. Brigham, Index to Islands of Pacific Ocean, Honolulu, 1900, p. 42; House Ex. 
Doe. 105, 23d Cong., 2d Sess. 

121 Mr. Black, Sec. of State, to Mr. Marshall, Dec. 28, 1860, Moore, op. cit., I, pp. 572, 
574; Sen. Misc. Doc. 60, 30th Cong., Ist Sess., pp. 8-10. 

12 Wilkes, op. cit., V, p. 4. 123 Magoon, op. cit., p. 52. 

14 Report of Sec. of Navy, 1857, Sen. Ex. Doc. 11, 35th Cong., 1st Sess., pp. 574-575. 
The orders of Commodore Mervine commanding the Pacific Squadron to Commander Davis 
were as follows, ‘‘A claim has been made by an association styled the ‘American Guano 
Company’ to the proprietorship of these islands, and it is the intention of our government 
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take formal possession of them in the name of our government.” Sen. Rep. 307, 35th Cong., 
Ist Sess., p. 3. 

% J. D. Hague, “‘On Phosphatic Guano Islands of the Pacific Ocean”, American Journal 
of Science, 1862, 2d ser., XXXIV, p. 235. 

26 Experiments with American Guano, American Guano Company, New York, 1860, p. 7. 

The occupation was apparently not continuous from 1858 to 1860, for when the ship 
Virginia was wrecked on Baker Island, May 16, 1859, the island was not inhabited. The 
Nautical Magazine, August 1860, X XIX, p. 446. 

The Phoenix Guano Company was also reported to have placed men on Jarvis Island 
for the purpose of working the guano beds. A. G. Findlay, Directory for Navigation of 
South Pacific Ocean, 2d ed., London, 1863, p. 564. 

7 Moore, op. cit., I, pp. 572, 574. 
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to the privileges under the Act of 1856.!* From 1860 to 1880 or later, Baker, 
Jarvis, and Howland were occupied by American guano operators, and were 
visited regularly by vessels from Honolulu.'* The U.S.S. Narragansett 
surveyed Baker and Howland in 1872.1*4 

The British claim to Jarvis is based upon its formal annexation by Com- 
mander Nichols of H.M.S. Cormorant on June 3, 1889."°5 Baker and How- 
land were placed under the protection of Great Britain and were leased to 
British interests."** In the last decades of the eighteen hundreds, the de- 
posits on Baker were worked by J. T. Arundel of London, and later by the 
New Zealand firm of Henderson and Macfarlane.’ Since then, the British 
have made no attempt to occupy the islands. These have been marked as 
British or of unsettled possession on a variety of maps. 

With the decline of the guano industry, Howland, Baker and Jarvis were 
left deserted. They were apparently not again occupied until they were 
colonized by the United States in March, 1935. The U. 8. Coast Guard 
cutter Itasca at that time settled four American Hawaiian citizens on each 
island. The flag was raised with due ceremony and possession proclaimed 
in the name of the United States.%* A Presidential order of May 13, 1936, 
placed the islands under the control and jurisdiction of the Secretary of the 
Interior, and in that year Congress appropriated $35,000 for administra- 
tive expenses involved in their colonization.“° Under the supervision of 
the Department, buildings have been constructed on the islands and a land- 
ing field on Howland.“! The groups of four Hawaiians are maintained on 
each island ‘‘for the purpose of preserving United States sovereignty ”’ and to 
gather certain meteorological data for possible future use in the development 
of aviation bases on the route to the Antipodes.' 

Great Britain has not made a protest to the United States on the coloniza- 
tion of Baker, Howland and Jarvis. However, she does not seem to have 
relinquished her claim; as has been mentioned previously, Mr. Thomas, 
Secretary of State for the Colonies, asserted that Britain was still sovereign. 
On April 21, 1936, Mr. Thomas stated that no communications had been 
received from a foreign government concerning an attempt to settle the 
islands. In that year, the British conducted an investigation of the status of 
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Baker, Howland and Jarvis in connection with a study of possible airplane 
bases in the Pacific.'** 

Two other equatorial Pacific islands, Canton and Enderbury, are claimed 
by the United States and by Great Britain, and have recently been recog- 
nized to be of great value as bases for a trans-pacific flying service. The 
islands were discovered in the early 19th century by American whalers.'“ 
Canton (2° 43’ S., 171° 43’ W.), also known as Mary, Mary Balcout, or 
Swallow Island, derives its present name from the fact that the New Bedford 
whaling ship Canton was wrecked there in 1854.8 Possession of the island 
was taken for the Phoenix Guano Company by Captain Greene of the Ameri- 
can brig Agate “* and a bond under the Guano Islands Act was filed on Febru- 
ary 8, 1860.7 Canton was presumably occupied for the purpose of ex- 
tracting guano,’ but no certificate appears to have been issued.4° Ender- 
bury (3° 07’ S., 171° 3’ W.), was visited and examined by the United States 
Exploring Expedition in 1840.%° <A certificate was issued on December 31, 
1859,1"! to the Phoenix Guano Company, which had given an approved 
bond.“ American operators collected guano at Enderbury until about 
1880. Canton and Enderbury were within the area placed under the 
jurisdiction of the United Kingdom High Commissioner for the Western 
Pacific in 1877. During the ’80s, the guano deposits were worked by 
John J. Arundel and Company of London, which also collected the guano at 
Canton. Enderbury was leased by the British Government to the Pacific 
Islands Company in 1899, and Canton to Captain Allen in 1916. Since 
the turn of the century, Canton, Enderbury, and the other islands of the 
Phoenix group were marked as British on the maps, including that compiled 
by the Military Intelligence Service, United States Army, 1923. Canton 
was visited in December, 1936, by H. M. sloop Leith, which planted a flag 
and proclaimed the island British in the name of Edward VIII. A per- 
manent cairn was erected and the Union Jack hoisted. Later, another 
visit was made by the Leith, which repeated the ceremony in the name of 
George VI. By an Order in Council of March 18, 1937, Canton and En- 
derbury were incorporated in the Gilbert and Ellice Islands Colony as part 

‘8 Parliamentary Debates, Official Report, Commons, CCCXII, 1936, p. 1375. 

14H. Ex. Doc. 105, 23d Cong., 2d Sess. 
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of the Phoenix group." An official party was placed on Canton when the 
British warships reaffirmed sovereignty over the Phoenix Islands.‘*8 

In May, 1937, an incident as to sovereignty was reported to have arisen 
when Canton was visited simultaneously by the National-Geographic-Society 
and United-States-Navy Eclipse Expedition and a similar solar eclipse 
expedition from New Zealand.%* Rival flags were flown during the stay of 
the two parties, landed respectively by the U. 8. tender Avocet and by H.M.S. 
Wellington.°° Members of the United States expedition at that time also 
visited Enderbury Island." Before its departure from Canton, the Ameri- 
can group unveiled the national ensign in stainless steel on a marble marker, 
commemorating the expedition.’ The British Ambassador informed the 
United States on July 16, 1937, that the attention of His Majesty’s Govern- 
ment had been drawn to the recent visit of the U. S. ship Avocet to Canton, 
and communicated at that time a copy of the Order in Council of March 18, 
1937.!% In September, 1937, British officials of the Fiji government were 
reported en route to Canton Island to establish permanent quarters and to 
set up a radio station.“ American officials also were said to have visited 
both Canton and Enderbury that fall to prepare for the arrival of permanent 
residents.}® 

The islands of Canton and Enderbury were placed by Presidential decree 
of March 8, 1938, under the jurisdiction of the Department of the Interior.'* 
They were thereafter colonized by groups of Hawaiian-American citizens, 
landed by the Coast Guard cutter Taney, which planted the American flag 
on both islands.'*? The colonists, established “to maintain the sovereignty 
of the United States’’, are collecting meteorological data with reference to 
possible use of the islands as commercial air bases.’** A license has already 
been issued to Pan American Airways for the use of Canton Island.1®? 

The question of sovereignty over Canton and Enderbury remains un- 
settled, but after negotiations between the two governments, an agreement 
has been reached for use in common of the islands for purposes connected 
with international aviation.!”° 
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In conclusion, the practice of Great Britain and the United States has re- 
vealed certain rules of law applicable to the creation of sovereign rights over 
small uninhabited islands. Discovery alone has not proved sufficient for the 
acquisition of such rights. Nor has the issuance of a lease unaccompanied 
by other factors served as a basis for claiming terra nullius. The two nations 
have both acquired islands by the performance of symbolic acts, either an act 
of possession or a declaration of protectorate. The symbolic ceremonies 
were generally supplemented by some exercise of administrative authority, 
such as the granting of a lease, or by lodgement of private citizens. As a 
rule, a considerable period of time elapsed between the performance of the 
formal act and any other manifestation of sovereignty. The special provi- 
sions of the Guano Islands Act afforded an opportunity to the United States 
for asserting sovereignty over many islets. The United States claimed title 
to these islands by the Presidential confirmation of certain acts of private 
citizens, including the taking of possession and lodgement. 

The arbitral award in the Clipperton Island case !” sets forth principles 
similar to those followed in practice by Great Britain and the United States. 
In its decision of the dispute between France and Mexico, the court was not 
willing to admit rights of sovereignty arising from mere discovery. The 
island was awarded to France on the ground that an act of possession had 
been performed by a French naval commander and that notification of the 
act was given. A lease had been issued prior to the taking of possession, 
but the court seems to have attached no weight to this administrative act. 

As has been seen, the evolution of the rules governing the creation of sov- 
ereign rights over uninhabited Pacific islands has rested upon the practical 
exigencies of the time. After the islands apparently lost their commercial 
value, it was considered unnecessary to maintain expensive colonization 
parties to retain title. But, as the strategic importance of the islands has 
become increasingly evident, both Great Britain and the United States have 
taken steps to prevent their title being questioned. 
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CONSTITUTIONAL LIMITATIONS ON THE TREATY- 
MAKING POWER! 


By J. MERVYN JONES 
Fellow of Gonville & Caius College, Cambridge 


It is impossible to deny that the early rule of international law was that 
the head of state, either directly or through his agents, was alone competent 
to make treaties, which were binding upon his successors. This was natural 
at a time when no type of international agreement was known other than 
the treaty in solemn form to which monarchs were parties. Today, new 
types of agreement have come into being, to which the parties are not heads 
of states but either the state itself (as in the Treaty of Versailles, 1919) or 
governments or departments of state.2 In all these cases, and even in 
cases where the parties are formally the heads of states, the unit now con- 
sidered to be bound is the state, through its organs. This substitution of 
states for monarchs as the subjects of the law of nations, at any rate in the 
matter of treaties, has been brought about very largely by the French and 
American Revolutions of the eighteenth century, and by the development of 
the notion of the state as an international person. The question of the 
competence to make treaties binding on states, who may by their laws have 
limited that competence, has therefore become one of great interest in 
modern theory. 

It is sometimes argued that because the ancient rule was that the head of 
state was competent to make treaties, it must be presumed that this is still 
part of customary international law, unless it can be proved that the rule 
has been abrogated. But it is not sufficient to postulate such a rule sepa- 
rated from its historical context. Why was a head of state competent to 
make treaties? Because he was sovereign; that is to say, no rule of law 
substantially fettered his discretion to make law. He could make law for 
his subjects because they were in a relation of inferiority towards him. 
This was not his position vis-d-vis other sovereigns. They were his equals. 
Accordingly, when he made agreements with them, those agreements were 


1 This article is part of a chapter in a book, to be published as soon as circumstances 
permit, on the development of treaty-making procedure. 

2 The expression “‘treaty”’ is therefore used, for the purposes of this article, in the sense 
of any written instrument by which two or more states establish or declare rules of inter- 
national law. The question of oral agreements or statements is excluded from the scope 
of this article; modern diplomatic practice does not justify the appellation “treaties” with 
regard to them. See Harvard Research Draft on Treaties, this JourRNAL, Vol. 29 (1935), 
Supp., pp. 728-731, Anzilotti, Cours de droit International (Gidel trans., 1929), p. 354; 
Chailley, La Nature Juridique des Traités Internationaux (1932), p. 6; Scelle, Précis de drott 
des gens (1934), II, p. 331. 
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binding in virtue of the law of nature, and the sovereign could not claim that 
their validity rested upon his willalone. This state of affairs no longer exists. 
The unit bound by a treaty is not the head of state but the state itself. The 
head of state has become merely one of the several organs of the state, and 
he is not the exclusive subject of international law. To say, then, that the 
head of state is by international law competent to make treaties, and that 
anyone authorized by him to sign and/or ratify is internationally competent 
to do so, is to beg the very question at issue. Undoubtedly this was once 
the rule; but has not the historical basis for it disappeared? Ratione ces- 
sante cessat lex ipsa? At any rate, no presumption as to the continued exist- 
ence of the rule seems reasonable. 

The argument might be stated in another form: What is meant by 
authority in the theory of agency? Undoubtedly authority is the power 
conferred on an agent to do on behalf of the principal something that the 
principal himself is capable of doing. Since, as we have seen, in the early 
period of international law monarchs were sovereign, the authority they gave 
to their agents was not open to dispute. But today the situation has 
changed. Monarchs are no longer sovereign in the old sense. Heads of 
state derive such powers as they possess from municipal law. How then 
can we ignore such limitations as may be created in this way? Diplomatic 
agents cannot do what their superiors have no power todo. Heads of states 
themselves have only such authority to bind the state as the state gives them. 
Again we are brought back to the state as the ultimate principal and sover- 
eign and the source of authority. Such appear to be the a priori arguments 
in favor of the view that it is constitutional law that determines the limits 
of the agent’s competence. It is now necessary to examine the evidence 
provided by the practice of states. This evidence falls under three heads. 
First there are the formal documents—full powers, acts of ratification and 
accession, and the formal clauses in treaties themselves. Secondly there 
are diplomatic practice and views expressed by governments. Thirdly, 
there are judicial decisions. 

A considerable part of this article might be devoted to describing the 
gradual changes which have taken place in the form of full powers. The 
most important of these changes—the reservation instead of the promise of 
ratification—was due to the rise of constitutional government. Space does 
not permit an adequate account of these changes to be given here. But it 
may be pointed out that there are some full powers which expressly provide 
that ratification must be executed in accordance with the requirements of 
municipal law. The same practice is adopted, in many cases, with regard 
to acts of accession and ratification, which refer to the necessity, in the case 
of accession, of a constitutional ratification of the act, and, in the case of 

*Satow, A Guide to Diplomatic Practice (3d ed., 1932), pp. 85-86; Kraus and Rédiger, 
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ratification, to the fact that constitutional requirements have been satisfied.‘ 
This practice with regard to accession and ratification is so widespread upon 
the American continents that it may be said to be constant there. <A con- 
siderable number of treaty texts might be cited which show that on the 
American continents the satisfaction of constitutional requirements is 
regarded as an essential condition of ratification. It is therefore not correct 
to say that constitutional requirements are never or seldom referred to in the 
formal documents associated with treaties. 

It is no doubt arguable that such provisions are the exceptions which 
prove the rule. Independently of such provisions, it is said, constitutional 
requirements are internationally irrelevant. This would be true if such 
provisions occurred merely on isolated occasions. But in fact thé practice 
of inserting them is so consistent on the American continents that it is 
difficult not to see in that practice the source of a rule of law. States nego- 
tiating treaties with those other states which have adopted such a practice 
have ample notice of such provisions and could not be heard to say, in an 
isolated case where they were omitted, that they might be ignored. There 
are numerous incidents which prove sufficiently that on the American con- 
tinents constitutional limitations are deemed to be fully operative in the 
international field. In 1832 Mexico demanded that ratifications be ex- 
changed between Mexico and the United States of certain treaties signed on 
their behalf. The American Secretary of State replied that: 

in order to proceed to the exchange of treaties the ratifications of both 
of the high contracting parties by their constitutional organs must have 
preceded such exchange . . . that in the case of one treaty such ratifi- 
cation has taken place and that in the case of the other it has not, the 
Treaty of Limits being still under the consideration of the Senate 
without whose consent and advice by the Constitution the President 
cannot ratify a treaty.® 

‘A large number of instruments of ratification and accession are collected in United 
States Department of State, Treaty for the Renunciation of War (U. S. Govt. Printing 
Office, Washington, 1933). Thirty of these instruments specifically mention either that 
constitutional requirements have been fulfilled or, in the case of an accession, that such 
fulfilment is a condition of the instrument becoming operative. See also Genét, Traité de 
Diplomatie et de Droit Diplomatique (1932), III, p. 438; Satow, op. cit., p. 410; U. S. Foreign 
Relations, 1907, Pt. I, p. 316; Zeitschrift fiir auslandisches dffentliches Recht und Vélkerrecht 
(1934), IV, pp. 339-340. Such evidence standing alone would not be impressive, but taken 
with other evidence of state practice it is very persuasive. 

5 Over thirty treaties made by South American States between 1860 and 1913 contained 
a clause prescribing ratification in accordance with the constitutional requirements of the 
parties. The modern practice of the American States is consistently the same in the matter 
of inserting such clauses. See Chailley, op. cit., pp. 199-203; and many examples might 
be added to those cited by this learned writer. In Europe such clauses are unusual but not 
unknown. See, for example, treaties between Great Britain and Sweden, and between 
Italy and the Soviet Union, both made in 1933. British and Foreign State Papers, 
CXXXVI, pp. 441, 772. Another example of such a clause in a treaty to which European 
States were parties is the famous Pact of Paris of 1928. 

® Manning, Diplomatic Correspondence of the United States, Inter-American Affairs, 
1831-1860, VIII (1937), p. 22. 
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In 1835 the United States protested against a commercial agreement be- 
tween Peru and Chile which seriously affected the commercial interests of 
the United States. The protest was supported by several legal objections 
to the validity of the treaty. In a note addressed to the Chilean Minister 
of Foreign Affairs, dated September 14, 1835, the United States Chargé 
d’Affaires at Santiago wrote as follows: 


The ratification of the treaty on the part of Peru by General Salaverry 
is null and void being without authority; against the constitution of 
the country. By the constitution of Peru the Legislative body is to 
have the action on treaties. General Salaverry has not revoked the 
constitution by decree or proclamation. Therefore it is in full force 
and virtue even as concerns his acts. If General Salaverry was right- 
fully the Executive of Peru he could not ratify the treaty because the 
constitution secures that power to the Legislative body. But all the 
power that General Salaverry has is the power of force and not legiti- 
mate. . . . Then General Salaverry could not be considered de facto 
the head of the Executive of the country. None of the Diplomatic or 
Consular Corps had formally recognized his authority. But even if 
he had been, not only de facto but constitutionally the Executive head, 
the treaty by his ratification could not be valid, because the constitu- 
tion then in force makes other provision for its ratification.’ 


The reply made by Chile on October 14, 1835, included the following 
interesting passage: 


Whether General Salaverry is or is not legitimate chief magistrate is 
not a question in which foreign nations have a right to intervene. At 
the time when the treaty was presented to him for his ratification, and 
in which such ratification was authorized by that chief, nearly all Peru 
was subject to his authority . . . not by force of arms but by a spon- 
taneous act of nearly all the departments. . . . De facto possession is 
all that foreign nations verify in order to conclude commercial conven- 
tions among themselves. 


Chile therefore rejected the American argument. However, the treaty was 
later repudiated by Peru.® 

A treaty of peace, friendship, commerce and navigation was signed at 
Lima on November 30, 1836, between the United States and the Peru-Boliv- 
ian Confederation. It was ratified by both parties and the ratifications 
were exchanged on May 28, 1838. ‘The Peru-Bolivian Confederation came 
to an end in 1839; and the separate existence of the Republics of Peru and 
Bolivia was then resumed. In a note dated April 22, 1847, the Minister of 
Peru questioned the validity of this treaty. He asserted that the decree 
establishing the Confederation had been expressly made subject to the ap- 
proval of the Congresses of the several states (Bolivia, North Peru, and South 
Peru) and that not one of the state Congresses had given that approval. 
He continued: 


™ Manning, op. cit., V (1935), pp. 80-81. 8 Manning, op. cit., V, p. 85. 
* Tbid., p. 97. 
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But even supposing for a moment that the Confederation had existed 
according to the scheme of federal compact mentioned before and pub- 
lished at Tacna in 1837, even then General Santa Cruz had (by Article 
23) no authority to make treaties without the permission and consent 
of the Senate and that body was never assembled nor appointed. . . . 
So that even supposing it had existed still the treaty with the United 
States had been solemnized by an incompetent authority and without 
those formalities required by its political code. 

The note admitted that “treaties entered into with governments de facto 
should be considered as binding on those nations in the name of which they 
were made’’; but ‘‘he cannot designate as a government de facto in Peru 
the unsettled authority of General Santa Cruz—a foreign chieftain who in- 
vaded that country without cause, ruled it by force of arms, and who was 
incessantly engaged in hostilities to maintain his power.” '!° The United 
States Government in its reply said that ‘“‘after more than seven years and 
six months” from the proclamation of the treaty in the United States the 
Peruvian Government now sought to deny its validity, and that it was too 
late at this stage for it todo so. It also pointed out that the convention it- 
self contained no stipulation that it should be approved by the Congress 
of Peru (whereas another treaty of 1841 had contained such a provision). 
However, the government was willing to leave the validity of the treaty 
undecided. As Peru did not object to the substance of the treaty, but only 
to the circumstances under which it was concluded, the incident thus 
terminated." 

A similar question had been raised in 1843 with regard to a claims con- 
vention of March 17, 1841. Two attempts were made to put it into force. 
Article VII of the treaty provided for the approval of the Congress of Peru 
before ratification. The first ratification by Peru was given without such 
specific approval, but subject to that ‘final approbation.”’'2 The Govern- 
ment of Peru later declared that this ratification was insufficient because it 
was executed by a general who was a usurper and had no authority. The 
American Chargé d’ Affaires, in reporting this, said: 

All this affected reverence for constitutional forms is but a subterfuge, 
the object being, I have no doubt, either to avoid payment of the claims 
entirely, or to postpone it indefinitely. There has been no Congress 
to approve the Convention but, being ratified by two executive chiefs, 
the ratification could not have been more formal or more effectual." 

However, the United States acquiesced in the Peruvian argument, and rati- 
fications were exchanged a second time after such approval by the Peruvian 
Congress on October 31, 1846. Again in 1849, a long correspondence took 

10 Miller, Treaties and other International Acts of the United States of America (1931), 
IV, pp. 102-105. 

1 See the declaration drawn up by the two governments on Feb. 9, 1848, Miller, op. cit., 
IV, p. 106. 

8 Thid., p. 338. 18 [bid., p. 340. 

14 Tbid., p. 345. See, generally, pp. 328-348. 
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place between the United States and Mexico in which the relevance of con- 
stitutional limitations in the international field was again urged by the 
United States. 
In 1861 Peru claimed the execution of a treaty made by it with Ecuador 
on August 20, 1860. The Government of Ecuador replied as follows: 
The principles of international law make it clear that the competence 
of concluding public treaties belongs exclusively to the sovereign; that 
these treaties are not valid without the approval of the legislative 
power in the countries governed by a Constitution which requires it; 
and that the exchange of ratifications cannot take place unless preceded 
by the above mentioned approval. 


Ecuador further alleged that the treaty had been concluded by a general? 
and was null and void. Nevertheless, she admitted that a government ap- 
parently effective and exercising authority was competent to make treaties." 
Ecuador raised the same question a few years later in connection with the 
Industrial Property Convention of 1883. She had adhered to this conven- 
tion in 1883 without securing the ‘‘consents’”’ required by the Constitution. 
For this reason she later ‘‘denounced”’ the convention.’7 There was no 
international text upon which a repudiation of the treaty could be based. 
Article XVII of the treaty had stipulated that the “application” of the 
convention was subject to the constitutional laws of the parties.!* This, 
however, was manifestly quite different from a provision that the validity 
of the treaty should depend upon its ratification in accordance with the 
constitutional laws of the parties. 

Nicaragua in 1870 attempted to dispute the validity of a treaty made in 
1858 with Costa Rica, alleging that there had been a failure to comply with 
the requirements of the Constitution of Nicaragua. After prolonged 
negotiations the dispute was submitted to the arbitration of President 
Cleveland. In 1888 he gave his award in favor of Costa Rica. The award 
declared that the treaty was valid, but gave no reasons for this conclusion. 
But it is clear that the reasons are contained in the report which was pre- 
pared by Assistant Secretary Rives for the President. The award was 
based upon this report. It had been argued that the Nicaraguan Constitu- 
tion of 1838 had fixed the boundaries which were the subject-matter of the 
treaty. The Treaty of Limits curtailed the boundaries so fixed. Hence 
there was a conflict between the treaty and the Constitution of 1838, and 


45 Manning, Diplomatic Correspondence of the United States, Inter-American Affairs, 
IX (1937), pp. 11-41, 309-332. 

16 Fontes Juris Gentium, Series B, Sectio 1, Tomus 1, Part 1, p. 726. 

1’ Basdevant, Académie de droit international, Recueil des Cours (1926), XV, p. 582, n. 1. 
He suggests that “denunciation” was an acknowledgment that the constitutional flaw did 
not affect the validity of the adhesion; but see comment on this suggestion by Chailley, 
op. cit., p. 222, who suggests that the motive in employing this “regular’’ procedure was 
political. 
® Martens, Nouveau Recueil Général (2d ser.), X, p. 133. 
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it was contended that such a treaty required the same formal confirmation 
as an amendment to the Constitution itself. The report declared that it 
was doubtful whether the Constitution was in force at all at the time of the 
treaty, but even if it was, it had been amended so as to legalize its conclusion. 
It is clear that this was a case of conflict between an existing treaty and a 
prior law, and not a case of constitutional limitations on the treaty-making 
power. Nevertheless, the report laid down several important principles 
of wide application: First, it said that the fundamental laws of the state are 
the guide to determine the validity of a treaty. Second, the burden of 
proof is on the state which alleges the invalidity. Third, any irregularities 
in the order of procedure by which treaties are made are cured by subse- 
quent approval or acquiescence. The report, therefore, sheds valuable 
light on the American attitude to this problem. It concluded that the pro- 
cedure adopted had complied with the requirements of Nicaraguan public 
law.!® 

In 1935, during the dispute between Bolivia and Paraguay which was 
brought before the League of Nations, the validity of a certain treaty be- 
tween these two states was in issue. Bolivia in her argument before the 
League Council contended that approval by Congress is generally necessary 
in order that an international agreement may be valid.2®. The question of 
constitutional requirements in connection with accession arose when the 
Argentine Republic attempted to accede to the Covenant of the League of 
Nations. But it does not appear that the Argentine Government raised 
any legal argument on this question.! 

There is, therefore, abundant evidence from the clauses in full powers, the 
formal clauses in treaties, diplomatic practice, and one judicial decision, of 
American doctrine on this point. There is assumed to be a rule of customary 
law that constitutional requirements must be satisfied. Accioly, a recent 
South American writer, declares that ratification must, in general, be pre- 
ceded by the approval of the organs specified by constitutional law.” 
Hyde holds the view that a treaty which fails to comply with constitutional 
requirements is utterly void.” 

Passing now to the doctrine and practice of Europe and elsewhere, we 
do not find the same clear pronouncements in favor of the view so widely 
held on the American continents. In 1914 Rumania repudiated a secret 
treaty of 1883, alleging that it was unconstitutional. In 1921 she again 


19 Moore, Digest of International Arbitrations, II, p. 1946. 
20 League of Nations Official Journal, Spl. Supp. No. 133, pp. 18 and 43. See Proceed- 
ings of the Commission of Inquiry into the dispute between Bolivia and Paraguay (1929), 
pp. 1151-1152. 
% Hudson, “Argentine Republic and the League of Nations,” this Journat, Vol. 28 
(1934), p. 125. 
® Accioly, Tratado de Direito Internacional Publico (1933-1935), II, p. 413. 
*% Hyde, International Law (1922), II, p. 9. 
*% Mirkine-Guetzévitch, Droit Constitutionnel International (1933), p. 165. 
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repudiated, apparently on the same ground, a treaty made in the previous 
year with Austria. It seems that Chinese writers, but not the Chinese 
Government, also relied on the absence of constitutional sanctions in denying 
the validity of the secret treaties made with Japan during the World War 
(1914-1918).2° However, in none of these cases are the facts sufficiently 
clear, or the arguments sufficiently well developed, to make it possible to 
rely upon them as precedents.?? In 1925 the question arose in a somewhat 
embarrassing form. In 1924, M. Politis, the Greek delegate to the Council 
of the League of Nations, made certain proposals with regard to the pro- 
tection of Bulgarian minorities in Greece. The Council agreed that these 
proposals should be embodied in a protocol recording the substance of the 
Greek undertakings.?* This protocol was signed by M. Politis, who was 
then acting President of the Council and by the Secretary-General. It 
provided that its stipulations should ‘‘come into force as soon as they have 
been approved by the Council of the League of Nations.” In February, 
1925, the Greek National Assembly rejected the proposals made by M. 
Politis.2® The matter was again brought before the Council, which adopted 
a report reciting the facts and expressing regret at the situation which had 
arisen. The report concluded: 


The Council of the League of Nations expresses its deep regret at 
having proceeded to sign through its President an instrument which 
it felt justified in regarding as a contract between itself and the Greek 
Government. Although this document at the moment of signature, 
so far as the Council is concerned, assumed the character of a complete 
legal agreement, the Council does not desire to impose on Greece any 
new obligations which are not provided for in the treaties, and to which 
the National Assembly has already refused its consent.*° 


The incident is inconclusive, but the Council did not reject the view that 
constitutional provisions were relevant in considering the creation of an 
international obligation.™! 

Finally, we must note the views expressed in the Perso-Iraq dispute in 
1935. The dispute was brought before the Council of the League of Nations 
under Article 11, paragraph 2, of the Covenant. The question of the 
violation of the Iraqi-Persian boundary by Persian officials, and of the 
maritime sector by Persian war vessels, was involved. The Persian Gov- 
ernment declined to recognize the existing boundary as laid down by treaties 


* Basdevant, loc. cit., p. 582. Chailley, op. cit., pp. 222-223. 

* See Young, International Legal Status of the Kwantung Leased Territory (1931), 
p. 169; U. S. Foreign Relations (1919), Vol. I, p. 347, but see ibid., p. 384. 

The case of Rumania in 1921 is discussed by MeNair in his introduction to Arnold, 
Treaty-Making Procedure (1933), p. 12. 

*8 League of Nations Official Journal, 1924, pp. 1351, 1599. 

** Tbid., 1925, p. 577, Annex 755. 30 Thid., 1925, p. 479. 

The incident is discussed by Chailley, op. cit., pp. 232-233. He draws a stronger in- 
ference from the report than is implied by the view stated in the text. 


470 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


and by demarcation commissions. The Iraq Government in its reply relied 
upon the Treaty of Erzerum of May 31, 1847, between Persia and Turkey, 
which was ratified on March 21, 1848. It was argued that the stipulations 
on which Iraq relied were a nullity, and that subsequent agreements of 
1911 and 1913, being based upon them, and lacking constitutional confir- 
mation, were also null and void. Persia contended that the consent of the 
Mejlis was required in order to change the boundary and that these agree- 
ments had not received that approval. The Iraq delegate dealt with this 
argument as follows: 


I submit with confidence that failure to comply with constitutional 
provisions as to parliamentary approval or ratification does not affect 
the validity under international law of a treaty or protocol regularly 
concluded which does not in terms refer to these matters or as in this 
case to ratification at all. 


The Persian delegate replied: 


In the view of the Iraq representative the Treaty of Erzerum is the 
instrument that dominates the whole problem. That text in his view 
was duly negotiated, signed, and ratified. He adds that ratification by 
a plenipotentiary without power to ratify and the conclusion, contrary 
to constitution, of an agreement so important as a change in the ter- 
ritorial situation possess binding force since there would otherwise no 
longer be any security in international relations. . . . The representa- 
tive of Iraq said yesterday that it would have been necessary to have 
a clause containing the explicit reservation that the treaty must be 
in conformity with the constitution in order that the consent of Parlia- 
ment may be taken as embodying the will of the state. . . . This is 
contrary to the doctrine and practice of contemporary law.* 


The suggestion that the dispute should be submitted to the Permanent Court 
of International Justice was rejected. The Persian delegate called atten- 
tion to the reservations made by Persia on signing the Optional Clause, which 
had excluded from the court’s jurisdiction disputes arising out of the ter- 
ritorial status of Persia.* At the request of the parties, the Council ad- 
journed further consideration of the dispute, which was left to be solved 
by negotiation.® 

On the other hand, a number of cases suggest that constitutional require- 
ments are irrelevant. First, there is the dispute which arose in 1832 be- 
tween France and the United States concerning a treaty of July 4, 1831. 
The treaty provided that France should pay to the United States in six 
instalments a sum by way of indemnity for the losses inflicted by France 
upon American shipping during the revolutionary wars. It was duly ratified 
by both parties, and ratifications were exchanged. When the time came for 


* League of Nations Official Journal (February, 1935), p. 116. 
33 League of Nations Official Journal (February, 1935), p. 121. See zbid., p. 118. 
% Tbid., pp. 190-192. % Ibid. (November, 1935), p. 1204. 
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performance, France objected that the treaty could not be carried out, 
because, by the French Constitution, legislation was necessary to execute 
the financial clauses of the treaty. This legislation had not been passed, 
but the French Government ‘‘had promised to do all that it could to effect 
the execution of the convention.” * Thus the French Government never 
disputed the binding force of the treaty. It merely claimed that execution 
could not be demanded of it in defiance of its own constitutional law. In 
rejecting this argument the United States Government was clearly affirming 
an axiom of international law: A state cannot plead its internal law as an 
excuse for failing to execute its international obligations. The incident has 
therefore no direct bearing on our problem.*’ Next, in order of date, is the 
Western Griqualand Diamond Deposits case. A boundary dispute arose 
between the Transvaal Republic and a group of chiefs of territory in Western 
Griqualand. A compromis was signed by President Pretorius on behalf of 
the Transvaal Republic and an award given on October 17, 1871. The 
Transvaal Government protested against the award and claimed that the 
compromis was a nullity because it had been concluded without complying 
with the constitutional law of the Republic. The Governor of Cape Colony, 
who had signed the compromis on behalf of the native chiefs, declined to 
accept this argument. But the British Government later allowed the 
award to lapse.*® However, the weight of the Governor’s answer is much 
diminished by Westlake’s note doctrinale on the report of the case. West- 
lake observed: 

* Moore, Digest of International Arbitrations, V, pp. 4463-4464. 

7 But, even so, Chailley contrives to extract from it some small support for his view. 
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Judicial Committee, ‘‘as an international juristic person.” [1937] A. C., p. 349.) If an 
agreement is made in the first way in the name of His Britannic Majesty, and ratified under 
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In Re Regulation and Control of Radio Communication in Canada, [1932] A. C. 304. 
See Jenks, Canadian Bar Review, XV (1937), No. 6, p. 464; Daggett, ibid., XVI (1938), 
No. 3, p. 159; Elkin, Rev. Gén. Droit Int. Pub. (1938), XLV, p. 658; R. B. Stewart, Treaty 
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Le pouvoir d’un agent public quel que soit son rang, d’engager le 
pays qu’il représente dépend uniquement de la Constitution ... le 
détenteur du pouvoir exécutif est un mandataire dont l’autorité se 
mesure sur le mandat qu’il a recu.*? 

He accordingly concluded that the compromis was null and void. 

The Franco-Swiss Arbitration of 1912,*° as has been pointed out by other 
writers, has no bearing on the problem." There, Switzerland contested the 
right of France to maintain a certain tariff, having regard to a commercial 
convention and report signed by both parties on October 20, 1906. The 
French Government objected that the tariff could only be modified by legis- 
lation, thus adopting exactly the same argument as she had put forward in 
1832 against the United States Government. The tribunal rightly held 
that it could not concern itself with the question of a conflict between the 
treaty and municipal law. 

In the Rio-Martin case, before an arbitral tribunal set up to consider 
certain claims by Great Britain against Spain, a treaty of 1783 was cited 
which was made between Great Britain and the Maghzen of Morocco. This 
had provided that the latter should erect at Martin a house, part of which 
was to be used as a residence for a British consul. This treaty was carried 
out. In 1896 the British representative at Tangier entered into conversa- 
tions with the Maghzen with a view of exchanging the house at Martin for 
a new residence to be erected at or in the neighborhood of Tetuan. This 
proposal was accepted by the Moroccan Government and embodied in an 
exchange of letters. The British Government now claimed against Spain 
that, in her capacity as the protecting state, she was bound to fulfil this obli- 
gation. The tribunal held that the argument that the British proposal was 
not accepted in the form of a Sherifian decree must be rejected. It was not 
the duty of the rapporteur to inquire into this point of Moroccan constitu- 
tional law.“ But it does not appear from the report how far this argument 
was pressed by Spain before the tribunal. In any case, it must be pointed 
out that more than fifty years had elapsed since the agreement was made 
and that it was supplementary to a prior agreement of even greater antiquity, 
whose validity does not seem to have been in issue. 

Finally, there is the important decision of the Permanent Court of In- 
ternational Justice in the dispute between Norway and Denmark in 1933 
concerning the sovereignty over Eastern Greenland. In 1919 the Danish 
Minister at Christiania requested a statement as to the Norwegian attitude 
on the question of Denmark’s claim over Eastern Greenland. He expressed 
the hope that Norway would raise no difficulty. Eight days later M. Ihlen, 

39 Lapradelle—Politis, Recueil des Arbitrages, II, p. 703. 

“0 Rivista di Diritto Internazionale, 1913, p.518. An English text is given in this JouRNAL, 
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the Norwegian Minister for Foreign Affairs, gave an oral reply, of which he 
recorded a minute. It was to the effect that he had told the Danish Minister 
that “‘the Norwegian Government would not make any difficulties in the 
settlement of this question.”” One of the many arguments during the case 
before the Permanent Court centered around the effect of this statement. 
In the Norwegian counter-case replying to the Danish case based on this 
declaration it was said: 

Le droit international renvoie donc en principe au droit constitu- 
tionnel la question de savoir si le Ministre des Affaires Etrangéres a 
qualité pour donner au nom de son gouvernement une déclaration en- 
gageant |’état.* 

The Danish reply fully accepted the proposition that a treaty is void if it 
does not comply with constitutional requirements, but denied that the prop- 
osition was relevant to the facts of the present case. It continued: 

Il en est tout différemment lorsqu’il s’agit de préscriptions internes 
sur la pratique 4 suivre pour l’établissement d’une résolution du 
Gouvernement. Ce sont des circonstances dont les états étrangers ne 
peuvent pas avoir une connaissance exacte et dont par conséquent ils n’ont 
pas besoin de tenir compte. II n’y a aucun doute que, d’aprés la con- 
ception du droit international existant le Ministre des Affaires Etran- 
géres d’un pays est légitimé pour exprimer d’une maniére obligatoire 
la volonté de son gouvernement 4 l’égard d’autres pays et attester avec 
force obligatoire qu’une déclaration de volonté valable a été donnée 
par son gouvernement.“ 

The court did not make any direct pronouncement on the question of prin- 
ciple: 

The court considers it beyond all dispute that a reply of this nature 
given by the Minister of Foreign Affairs on behalf of his government in 
response to a request by the diplomatic representative of a foreign 
Power in regard to a question falling within his province is bindingon 
the country to which the Minister belongs.“ 

The facts on which the decision was based, and the extremely qualified 
character of the court’s remarks (‘‘a reply of this nature’”—‘‘ within his 
province’’) do not justify any generalization on the question of principle. 
The court was not dealing with the rules relating to the negotiation of treaties, 
but simply with the competence of a Foreign Secretary to make oral state- 
ments on questions of policy binding his government. The value of the 
case, then, for the present purpose, lies in the very clear acceptance by 
Denmark of the proposition that constitutional requirements must be satis- 
fied in the conclusion of treaties. Denmark, however, argued that this 
proposition had no bearing on the facts in issue. 

Such are the main incidents and cases where the problem has been dis- 


* Publications of the Permanent Court of International Justice, Series C, No. 62, p. 563. 
“ Loc. cit., Series C, No. 63, p. 880. See also ibid., pp. 881-883, 1411-1413. 
* Loc. cit., Series A/B, No. 53, p. 71. 
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cussed in diplomatic practice upon the American continents and elsewhere.“ 
From the evidence of North American and South American practice we are 
entirely justified in saying that upon the American continents constitutional 
limitations are deemed to be fully operative in international law. Article 1 
of the Pan American Convention on Treaties of 1928 declares: ‘‘ Treaties 
shall be concluded by the competent authorities of states or by their repre- 
sentatives, according to the internal legislation of each state.” 47 This con- 
vention has been ratified by six American States,‘’ and therefore constitutes 
a final expression of the attitude of these states on this problem. 

With regard to states outside the American continents the evidence tends 
in the same direction, but it is not of such a character that it can be con- 
fidently regarded as conclusive. It has been already pointed out that, in 
the case of the American States, the constitutional texts plainly provide for 
a special procedure in the conclusion of treaties: Ratification can only be 
granted if and when one or both of the houses of the legislature approve. This 
system has, however, been extended beyond the confines of those states to 
Switzerland, Estonia, The Netherlands, Turkey, Portugal, Rumania, 
Luxemburg, Liberia, Iraq, Afghanistan, and Persia.*? Besides, there are 
twenty other states where certain treaties either specifically require the 
consent of the chambers, or must not be ratified until legislation has been 
passed approving them. For instance, in France, Article 8 of the Law of 
July 16, 1875, provided that ‘“‘treaties of peace and of commerce, treaties 
which pledge the finances of the state and treaties which touch the state of 
the person or the right of property of Frenchmen abroad cannot become 
definitive until they have been voted by the two Chambers.” Ratification 
was authorized by a law passed by the two chambers. In Sweden the King 
has power to conclude treaties after the Cabinet has been heard upon the 


The following incidents are also discussed by McNair: The Tinoco Arbitration (1923), 
this JouRNAL, Vol. 18 (1924), pp. 147-174; The Irish Free State annuities dispute, Cmd. 
(1932) 4056; Anglo-Persian Oil Dispute (1932), Toynbee, Survey (1934), pp. 224-247. 
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not follow that a treaty must be constitutionally valid. With regard to the Irish Free State 
annuities case, it does not appear that both parties to the dispute regarded the principles 
of international law as being applicable even by way of analogy. It does not seem possi- 
ble, therefore, to draw any clear inference from this case. See, with regard to agreements 
made by states falling under the domain of private law, Harvard Research draft on Treaties, 
this JouRNAL, loc. cit., pp. 693-696; and see also Publications for the Permanent Court of 
International Justice, Series A/B, No. 62. 

47 Hudson, International Legislation (1931), IV, p. 2378. 

48 Information supplied by the Pan American Union (Aug. 1, 1939). These states are 
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subject. When such treaties deal with matters which by the Constitution 
must be decided by the Riksdag or are ‘‘of special importance,”’ they must 
be laid before the Riksdag for confirmation. The Constitution also provides, 
significantly, that such agreements shall contain a reservation making their 
validity dependent on confirmation by the Riksdag. A number of other 
provisions lay down in detail the procedure to be followed. Norway has 
similar provisions in her Constitution. 

On the other hand, there are a number of states where there prevails the 
traditional rule that the head of state alone is legally competent in the matter 
of the conclusion of treaties. Of these Great Britain and her Dominions are 
the most important. But in these cases the head of state only acts on the 
advice of his Ministers, and the word ‘‘unconstitutional’’ has a somewhat 
different meaning. In Japan, Manchuria, the Vatican City, and provision- 
ally in Germany (under the Enabling Act of March 24, 1933),5° the head of 
state is alone competent. It is clear, however, that the states which have 
retained this rule are in a substantial minority. 

In face of such evidence, contained both in the practice of states and in 
their municipal law, it is indeed difficult to maintain that the presumption 
that the head of state is alone competent in the conclusion of treaties is still 
valid. This power is based on public internal law. If that law has changed, 
can it be treated as of no account, since what is involved is power to bind 
the state? 

Writers are divided as to the solution of this problem. Two important 
English writers support the view that constitutional limitations are com- 
pletely effective under international law.*! A number of other writers are 
of the same opinion. Most of them draw a clear distinction between con- 
stitutional restrictions on the treaty-making power so far as procedure is 
concerned, and restrictions which prohibit treaties of a particular kind. 
Restrictions relating to procedure bear on the formal validity of the treaty 

5° This law abolishes the necessity of obtaining the consent of the Reichstag to treaties, 
and restores the right of the President to make treaties subject to the counter-signature of 
the Foreign Secretary: Meissner, Vollmacht und Ratifikation (1934), pp. 96-97. See, for 
an historical account of the provisions of the Weimar Constitution and its modification 
under the National Socialist régime, Schiffer and Wilcox, this Journat, Vol. 30 (1936), 
p. 216. 

5 Hall, International Law (8th ed., 1924), pp. 351, 380; Oppenheim, International Law 
(5th ed., 1937), I, p. 700. 

® Wright, Control of American Foreign Relations (1922), pp. 41, 53; Strupp, Eléments 
du Droit International Public (1927), p. 192; Schiicking, Annuaire de l'Institut International 
de Droit Public (1930), p. 225; Charles De Visscher, Bibliotheca Visseriana, II, p. 98; Clunet, 
VII, p. 5; Hyde, International Law (1922), II, p. 9; Chailley, op. cit., pp. 167-236; Dehousse, 
La Ratification des Traités (1935), pp. 124-150; Art. 21 of the Harvard Research draft on 
Treaties, this JouRNAL, ibid. But the latter lays down a rule establishing a claim in damages 
by a state which “justifiably” relies upon the representations made by another state as 
to its internal law. See the remarks of Fitzmaurice, British Year Book Int. Law (1934), 


—: p. 136. See also, for British doctrine, McNair, The Law of Treaties (1938), Chs. 
I and III. 
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and must be complied with. Those relating to the content of the treaty 
are internationally null and void. The formal validity of treaties is deter- 
mined by public internal law; but the material validity of a treaty is a matter 
of substance which cannot be determined by the internal laws of states.® 


58 Scelle, Droit des gens (1934), II, p. 440; Dehousse, op. cit., pp. 149, 150; P. B. Potter, 
this JourNAL, Vol. 28 (1934), p. 456. Chailley distinguishes between ‘‘constitutionnalité 
extrinséque”’ and “constitutionnalité intrinséque”’, but argues that both are internationally 
the basis of the validity of treaties, op. cit., p. 240. He criticizes the view stated in the text, 
op. cit. pp. 286-288. Chailley argues that even before the constitutional era there existed 
certain limitations on the treaty-making power. He supports this contention by referring 
to the “fundamental laws” of the ancien régime in France. These prohibited, for instance, 
the alienation of French territory without the consent of the States-General, the renuncia- 
tion of the Crown by the heir presumptive, or the conclusion of a treaty by a monarch who 
wasaminor. Chailley, op. cit., pp. 180-185; Declareuil, Histoire Générale du droit frangais 
des origines & 1789 (1925), pp. 418-421. The first two examples concern the material va- 
lidity of treaties. The last-mentioned rule (as to the minority of monarchs) was doubtless 
recognized, and is clearly a rule relating to formal validity of treaties. It was an inter- 
national application of the private law rules as to capacity to contract. The Venetian 
Ambassador, writing to his superiors on March 30, 1510, with regard to a recent treaty 
between France and England, said: “Report that the treaty is invalid as English Kings 
should be above 21 years old when they make any treaty and his present Majesty is under 
that age.”” Calendar of State Papers (Venetian), edited by Rawdon Brown, Vol. II 
(1867), No. 67. See also ibid., No. 66 and No. 74. Chailley cites the Treaty of Madrid, 
1535, as evidence of the controlling force of fundamental laws. By this treaty the King 
of France agreed to cede to Emperor Charles V of Spain, the province of Burgundy, which 
was inalienable by the Salic Law. Hauser, Le Traité de Madrid et la cession de la Bour- 
gogne a Charles-Quint (1912), p. 93, n. 4. The treaty was signed under duress, for the 
French King was kept in captivity until it was signed, and hostages were to be kept until 
it was ratified (Arts. 4 and 5). Since the feudal law forbade the dissolution of the bond 
between suzerain and vassal save by consent, by Art. 4 the French King agreed to issue a 
proclamation releasing his vassals in Burgundy from their allegiance. For the text of the 
treaty see Dumont, Corps Universel du droit des gens, IV, Pt. I, p. 399. There are cases 
on record where vassals protested against treaties ceding territory which violated this rule 
of feudal law. See Declareuil, cited above. Chailley seeks to draw, from the existence of 
the clauses mentioned in the Treaty of Madrid, the inference that fundamental laws were 
fully operative internationally even on such questions of material validity. This is not a 
novel type of argument; but such clauses are generally taken as evidence that, in their ab- 
sence, the conditions laid down (assent of Estates-General, etc.) would not be required, 
and that a ratification without such assent would be binding on the French King. Nor is 
there the slightest trace of the objections to the treaty by France being based on a violation 
of fundamental laws. All the evidence shows that the real basis of the French refusal to 
ratify was that both signature and ratification were being sought by the use of duress on 
the part of Spain—physical duress against the person of the King, his wife, and his son. 
See Hauser, op. cit., pp. 152, 156, 160-163. An Assembly of Notables in a lit de justice 
declared the treaty null and void. Declareuil, op. cit., p. 420. The British Government 
tried in vain to procure the summoning of the Estates-General to approve the Treaty of 
Utrecht. But it has never been argued that the treaty was void for this reason. Dehousse 
observes that, on this point, Chailley’s argument is weak, because it is based ‘‘sur une pra- 
tique trop exclusivement francaise,” op. cit., p. 140, n. 4. For other examples of the rule 
that no valid treaty can be made by a minor see Calendar of State Papers (Spanish), Vol. 
II, p. 442, Vol. IV, Pt. I, p. 426, cases in which it was invoked with regard to the infant 
Prince of Spain and the French Dauphin and other infant children of the French King, 
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It is submitted that this distinction correctly defines the legal position. A 
state may lawfully organize and distribute power as it wishes. The com- 
petent authority to make treaties is determined by its law, since it is for it 
to prescribe through what organs, and by what procedure, it shall make 
treaties. But a treaty perfect in point of form cannot be declared null or 
be affected by reason of a conflict between its provisions and the law of one 
of the parties. The reason is clear: A state cannot by its unilateral act 
prescribe the subjects on which international law, through treaties, can be 
made. The validity of the content of treaties can only be determined in 
the light of rules of morality and legality, laid down by custom and existing 
treaties, and not by the municipal law of one state.** It is a universally 
accepted axiom that a conflict between international law and the municipal 
law of one state does not invalidate the rule of international law, but, on 
the contrary, imposes on that state an obligation to make its own law conform 
to that rule. A treaty therefore, once made, has created new rules of in- 
ternational law which are ipso facto binding upon the parties. 

It must be admitted that the exponents of the view that constitutional 
limitations are not internationally binding refer to difficulties, implicit in 
the contrary doctrine supported here, which are very considerable.® It is 


respectively. For three cases where the substantive rules or content of a treaty might have 
conflicted with constitutional limitations see the discussions relating to the Webster-Ash- 
burton Treaty, and the Dillon case, cited by Wright, op. cit., pp. 55-57, 80-82. It is sub- 
mitted that, in case of actual conflict arising in such cases, the treaty is not “itself void as 
beyond the competence of the treaty-making power” (ibid., p. 81), but only pro tanto void, 
municipally, and to the extent of the inconsistency. 

4 bid. The question of the material validity of treaties is a difficult one. Certain 
treaties are perhaps forbidden altogether, on the ground that they conflict with fundamental 
principles of law or morality. It may be that the power of a state to make treaties is limited 
to certain topics, or it may be vested in another state by a treaty of protectorate or by 
some other means. Such questions are discussed by the following (among other) writers: 
Oppenheim, International Law (5th ed., 1937), I, p. 706; Lauterpacht, British Year Book of 
International Law (1936), XVII, p. 54; Verdross, this JourNAL, Vol. 31 (1937), p. 574, and 
see the writers cited in the preceding note, especially P. B. Potter. See also Harvard 
Research draft on Treaties, cited above, Art. 22(b) and (c) with comment; Scelle, op. cit., 
II, p. 457, McNair, The Law of Treaties (1938), pp. 112-118. Some literature on the ques- 
tion is cited by Vitta, La Validité des Traités Internationauz, Bibliotheca Visseriana, XIV 
(1940), Chap. III]. However this question may be solved, it is clear that the principles 
which govern the material validity of treaties are laid down by international law, and that 
municipal law cannot modify or abrogate these principles. But see the argument of Chail- 
ley, who contends that the material as well as the formal validity of treaties is governed by 
internal law, op. cit., pp. 243-328. It follows from this view that international law is merely 
the “public external law” of states and may be changed by their unilateral acts. It is 
unacceptable. 

% Anzilotti, Cours de droit International (Gidel trans. 1929), pp. 359-367; Bittner, Die 
Lehre von den vilkerrechtlichen Vertragsurkunden (1922), pp. 81-86; Cavaglieri, Académie 
de droit international, Recueil des Cours (1929), XXVI, pp. 500-501; Basdevant, ibid. (1926), 
XV, p. 581; Verdross, ibid. (1929), XXX, p. 300; Fauchille, Rev. Gén. Dr. Int. Pub. (1907), 
XIV, p. 665; Despagnet, ibid. (1895), II, p. 184; Siotto-Pintor, ibid. (1935), XLII, p. 521. 
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pointed out that it is not the practice of states, nor would it be desirable, 
to make inquiries into the constitutional requirements for the making of 
treaties. There do not appear to be any recorded instances of such inquiries 
having been made,** although there exist instances in which states have 
volunteered such information concerning their own constitutional pro- 
cedure.5’ These writers also dismiss the large number of constitutional texts 
(referred to above) as of no importance in the international field. Anzilotti 
contends that the dispositions of internal laws, even when concordant, and 
relating to international relations, cannot constitute a norm of international 
law.5® But it is submitted that the constitutional texts prevailing in the 
vast majority of states are at least cogent evidence of the attitude of those 
states, if not a source of a new rule of international law. It might also be 
argued that, in many cases, it is difficult if not impossible, to ascertain what 
the constitutional procedure of the state may be. It might, for instance, 
be suggested that other states cannot know what treaties are “‘of special im- 
portance” for the purpose of the Norwegian and Swedish Constitutions. 
Again, can other states be expected to suffer if the complicated procedure 
laid down by these constitutions, preliminary to ratification, is not followed? 
Or it may be that certain provisions become concrete only in virtue of con- 
vention or practice or the decisions of the courts. Only the practice and 
precedent of a state can determine the precise meaning of its constitution. 
It is obvious that these are reasonable arguments against the doctrine that 
constitutional rules must be observed in the conclusion of treaties. The 
much-quoted maxim from Ulpian cannot help us here; for a maxim proves 
nothing—it can only illustrate an existing rule.5® The whole question at 
issue is: What is the rule? A compromise solution of the difficulty has been 
suggested: where a state is reasonably ignorant of a constitutional defect, it is 
entitled to assume that the treaty is valid.6° Another writer urges that 
where there has been a manifest violation of the constitution the other party 
cannot insist upon execution, although technically the treaty so concluded is 
binding.’ However, it does not seem possible to compromise on a question 


It seems that, in spite of the detailed provisions of the Swedish Constitution, most Swedish 
writers reject the view that constitutional requirements are internationally binding. 
See Bloch in Zeitschrift fiir auslindisches éffentliches Recht und Vélkerrecht (1934), IV, 
pp. 39-41. See also Fitzmaurice who, in his article, ‘‘Do Treaties need Ratification’’, re- 
jects the same view, British Year Book of International Law (1934), XV, pp. 113-137. 

5 Anzilotti, op. cit., p. 361. 

87 Above, p. 463. See also the statements frequently made by the United States to for- 
eign governments in the early days of the Republic. Moore’s Digest, V, pp. 198, 199, 206. 

58 Anzilotti, op. cit., pp. 361-362. 

6° Qui cum alio contrahit vel est vel debet esse non ignarus conditionis ejus. See Anzilotti, 
op. cit., p. 364, and also the brief but pungent remarks of Fairman, this JourNnat, Vol. 30 
(1936), p. 460. 

60 McNair in his introduction to Arnold, Treaty-Making Procedure (1933), p. 6; Wright, 
Control of American Foreign Relations (1922), pp. 54-55. 
& Basdevant, loc. cit., p. 581. 
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of principle. If (as is submitted) constitutional limitations are internation- 
ally effective, then the question whether they are known to the other party 
or not becomes irrelevant.” Rules of a preliminary character are excluded 
from the operation of the principle. All that the principle covers is the dis- 
tribution of the actual power to make treaties—to issue full powers and to 
ratify or accede to a treaty. It is surely the business of states to ascertain 
each other’s laws on these points. The fact that no instances are recorded 
of inquiries to this effect merely shows that, in most cases, information is so 
readily available, and the laws so obvious, that no inquiries are necessary. 
In cases of doubt a state is certainly entitled to rely on representations made 
by the state concerned, and, following the Cleveland Award, we can say 
that the burden of proof is upon the state alleging constitutional flaws. The 
objection is also made that, where there is a revolution and a de facto govern- 
ment is established which concludes treaties with other states, such treaties 
may be unconstitutional. It is said that to allege their invalidity in such 
eases is to contradict the well-known rule that such treaties are binding. 
The reasoning is false. Such treaties cannot be unconstitutional; for a state 
that has a de facto government has no constitution. In such cases it is suffi- 
cient to rely upon the traditional rule until a new constitution is framed or the 
old one restored. Other states may rely upon treaties concluded in such 
cases under the authority of the head of state or de facto government for the 
time being. The principles underlying the Cleveland Award, and stated 
in the report on which it was based, should, in practice, deter states from 
raising unreasonable objections to the validity of treaties based on mere 
technicalities. 

It is submitted that agreements which may be described as “‘inter- 
governmental’”’ and ‘‘inter-departmental”’ are also governed by the consti- 
tutional laws of the parties in matters of form. But, both in the case of 

® Fitzmaurice, although a supporter of the traditional rule, is particularly clear on this 
question. He points out that no theoretical distinction can be properly drawn between 
states ‘whose constitutions are obscure’’ and “those whose constitutions are well known.” 
Ibid., p. 131. 88 Above, p. 467. 

* See Fairman, loc. cit., p. 457, and Chailley, op. cit., pp. 216-220. 

® Fairman, loc. cit., p. 459; Chailley, op. cit., pp. 210-215; Scelle, Précis de droit des gens 
(1934), II, pp. 460-461. By “inter-governmental” agreements is meant international 
agreements which take the form of agreements between governments and not states or 
heads of states; by “‘inter-departmental”’ agreements is meant agreements between govern- 
ment departments, such as Air Ministries, Post Offices, etc., of which there is a fair number 
—usually, but not always, authorized by a treaty in solemn form. Executive agreements 
made by the President of the United States sometimes include agreements of the latter 
type. German law and practice, the former Austrian Constitution of 1920, Art. 66 (2), 
and the Constitutions of Denmark, Iraq, and Salvador recognize expressly this type of 
agreement. See Arnold, Treaty-Making Procedure (1933). See also Meissner, Vollmacht 
und Ratifikation (1934), pp. 16-20, 26, 29, 85, 95; Bittner, Die Lehre von den vélkerrecht- 
lichen Vertrdgsurkunden (1924), pp. 56, 58-61, 76, 189; Satow, A Guide to Diplomatic Prac- 
tice (8d ed., 1932), pp. 363-368; Genét, Traité de Diplomatié et de Droit Diplomatique (1931), 
III, pp. 485-492; Basdevant, Académie de droit I nternational, Recueil des Cours, XV (1926), 
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such agreements and of ‘‘solemn”’ treaties, part performance and/or failure 
to repudiate the agreement within a reasonable time, covers any constitu- 
tional defects; and in virtue of the principle of estoppel, the agreement must 
be regarded as internationally binding.“ What is a “reasonable time’’ is 
a question to be decided in an international forum. In the absence of sub- 
mission to such a forum, the agreement must be observed; and a state which 
is in constitutional difficulties must extricate itself as best it can. But 
where a state repudiates in good time, and avoids the application of the 
principle of estoppel, it is submitted that the rulings of its courts on the 
constitutional issue are valid in the international field. In the absence of 
such a ruling, it is the duty of an international tribunal charged with the 
task of determining the validity of a treaty, to construe the constitutional 
laws of states to the best of its ability. Many of these laws, as we have 
noticed, impose limitations in connection with the act of ratification. 
Others speak of treaties being ‘‘made”’ or “‘concluded.’”’ Others again pro- 
vide that certain treaties (or proposed treaties) must be laid before some 
constitutional organ in order that its sanction may be given to them. 
However, it is clear that some international agreements are, in practice, made 
without ratification at all and come into force on signature only. Others 
being made in the inter-departmental form, do not pass through diplomatic 
channels. What bearing have constitutional limitations on such agree- 
ments? The answer given to this question must depend on what precisely 
are the constitutional texts involved. Most constitutions do not appear to 
envisage treaties which do not require ratification, and, with regard to them, 
the answer depends on the provision of the law in each case. If the law 
provides that all treaties must be laid before some competent body before 
their ‘‘conclusion,” although, in most cases, ‘‘conclusion” means ratifica- 
tion, in the case of an agreement coming into force on signature it may 
mean signature. If the law contains no such general provision, but merely 
contains rules as to ratification, it seems clear that agreements not subject 
to ratification are not covered by the Constitution. Inter-departmental 
agreements, which are not in any case ‘‘ratified’’, are not covered in the 
absence of an express stipulation. The circumstances in which such agree- 
ments may be made have been referred to * and the laws of some states 


pp. 618, 623-624; Schmitz, Zeitschrift fiir Auslaindisches dffentliches Recht und Voélkerrecht 
(1933), I, p. 322; Harvard Research draft on Treaties, this JourNAL, Supplement, Vol. 29 
(1935), p. 694. 

*® The writer regards this principle (which space does not permit him to develop here) 
as an entirely adequate answer to the suggestion that damages should be awarded against 4 
state whose agents have misled the other party as to its constitutional laws; for, if the treaty 
is not repudiated as unconstitutional within a reasonable time, or is partly executed, it is, 
in the first case, binding and, in the second case, pro tanto binding. If, on the other hand. 
it is repudiated within a reasonable time, and there has been no part performance, it falls 
to the ground and there is no substantial cause for complaint in law, though there may of 
course, be bad feeling. 67 See above, p. 479, n. 65. 
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contain provisions for them. Where the law does not provide for inter-state 
or inter-governmental agreements, not subject to ratification, the validity of 
such agreements depends entirely on the authority of the person by whom 
they were signed. If they are signed by the Minister of Foreign Affairs, 
their validity is indisputable. If they are signed by a diplomatic agent, their 
validity depends on the authority given to the agent, either in his full powers 
or by express instructions.** Of course, if he signs an agreement contrary 
to his full powers or instructions, the agreement may be repudiated. If not 
repudiated within a reasonable time it is binding. 


68 Fitzmaurice, loc. cit., p. 137, n. 1. 
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INTERPRETATION OF DECISIONS OF INTERNATIONAL 
TRIBUNALS 


By Kazimierz Grzyspowskl, M.L.L., Dr. jur., S.J.D., Docent of the Uni- 
versity of Lwéw (Poland)* 


The second sentence of Article 60 of the Statute of the Permanent Court of 
International Justice, reads: ‘“‘In the event of dispute as to the meaning or 
scope of the judgment, the Court shall construe it upon the request of any 
party.”’ The jurisdiction of the Court to construe its judgments is, there- 
fore, obligatory. The Court shall give an interpretation of its judgment 
whether the case decided was brought before it by unilateral application or 
special agreement. 

As stated by the Court: ‘‘The Court’s jurisdiction depends on the will of 
the parties.”! ‘It is true that the Court’s jurisdiction is always a limited 
one existing only in so far as States have accepted it... .”? ‘It is well 
established in international law that no State can be compelled to submit 
its disputes with other States either to mediation or to arbitration, or to 
any other kind of pacific settlement.’ ® 

Considering, according to these statements, that there is no compulsory 
jurisdiction conferred by the Statute itself, the wording of Article 60 seems 
to be inconsistent with the above-stated principles. Perhaps it would be 
true to say that the provision of the Statute is a relic of the conception of the 
Court’s jurisdiction as set up in the project formulated by the Advisory 
Committee of Jurists at The Hague—an historical explanation. Having 
before us, however, a positive provision of a legal instrument, the task of 
legal interpretation is to give to it a positive meaning and scope, and to 
create a basis for its practical application—a basis of law and reason. 

The difficulty is clearly illustrated by the discussion of the members of the 
Court during its ordinary session in 1926 when, in order to regulate the 
question of procedure for interpretation, a revision of the Rules of the Court 
was undertaken, and amendments to Article 66 of the Rules were considered. 
Different views were expressed by the members of the Court: Judge Anzilotti 
and Lord Finlay declared themselves as followers of the compulsory concep- 
tion of the Court’s jurisdiction. An opposite opinion was held by Judge 
Moore.* The discrepancy was so substantial that the members of the Court 


* This article was written before the outbreak of war in 1939.—Eb. 

1 Publications of the Permanent Court of International Justice, Series A, No. 15, p. 22. 

2 Ibid., No. 9, p. 32. 

3 Tbid., Series B, No. 5, p. 27. See also Moore, ‘‘The Organization of the Permanent 
Court of International Justice,’ in 22 Colombia Law Review, June, 1922, p. 511, and Po- 
litis, La Justice Internationale, pp. 19-20, 167, 193. 

*P.C.I.J., Series D, Addendum to No. 2, pp. 175-176. 
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decided not to commit themselves, and the question was left open. In re- 
vising the Rules even the terminology was the result of a compromise between 
the members; and one cannot consider the jurisdiction made dependent upon 
“special agreement”’ as corresponding to the theoretical conception usually 
designated by such a term.’ Therefore it may be stated that the provisions 
of Article 66 of the Rules are not intended to express a particular theoretical 
standpoint and the matter was left to be established by the Court’s practice. 

The problem is to be solved upon a consideration of the rules and tenden- 
cies of modern international law and practice.® 

The international practice of the Middle Ages regarding the pacific settle- 
ment of disputes between states or heads of states does not correspond to the 
recent mode of the settlement of disputes. Especially is this true as to form. 
The methods used by different sovereigns in settling disputes among them- 
selves may hardly be compared with the procedure of modern international 
tribunals. However, one must consider that the practices corresponded 
to the concept of the administration of justice among the states in those 
times, and from that standpoint much is analogous to the different institu- 
tions of our age.’ 

In the arbitration of the disputes between Robert, Duke of Burgundy, 
and Robert, Count of Nevers, an award was rendered in Paris in February, 
1277. The decision was in the form of a treaty between the disputants with 
the mediation of Phillip III, King of France. The treaty reserved for the 
arbitrator the power to correct and to interpret the award which he had 
made.* After the death of King Phillip, occasion arose for the exercise of 
the reserved power of interpretation, and the son of King Phillip acted in 
the premises. 

In October, 1289, Phillip, King of France, settled a dispute between John, 
Duke of Brabant, and Reynald, Count of Gueldre. An analogous treaty was 
concluded between the parties to the dispute with the same reservations."° 

In January, 1392, certain disputes between several Italian cities were, 
by a special agreement, submitted to an arbitral tribunal composed of indi- 
viduals not acting in any sovereign capacity. In comparison with the two 
cases above mentioned, the outstanding difference is that the case was sub- 
mitted to a regular arbitral tribunal and not to a sovereign who could act, 
and was supposed to act, by virtue of his own authority. Nevertheless, the 
jurisdiction of the arbitrators was defined in the special agreement in the 


*P.C.1.J., Series D, Addendum to No. 2, p. 178. 
*It should be noticed that the views of Judge Anzilotti were shared by Lord Finlay. 
(Ibid., p. 177.) 
es Novacovitch, Les Arbitrages Internationauz, pp. 34-88; see Pillet, Les Conventions de la 
aye, p. 13. 
*1 Dumont, Corps Universel Diplomatique, pp. 238-239; see Novacovitch, op. cit., p. 108. 
* Novacovitch, op. cit., p. 82; see Ralston, International Arbitrations from Athens to 
Locarno, p. 189. 
© 1 Dumont, op. cit., p. 268. 
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same way as in the cases cited above." Their decision contained a repetition 
of the same reservations.” 

In the light of these cases the jurisdiction of arbitrators to construe their 
own decisions seems to be inherent in their character as such. 

The jurisdiction of international tribunals with respect to the interpreta- 
tion of their decisions, if defined by the conception of a legal relationship, 
embraces a relationship which continues after the award, and with refer- 
ence to the award, between the parties to a particular dispute and the ar- 
bitral tribunal. Under the practice just considered the relationship between 
the arbitrators and the award was much stronger than that between the dis- 
putant parties and the award. The treaties which embodied the solution of 
the disputes were concluded by the disputants with the arbitrator as a party. 
They were predicated upon his authority, which survived his disposition of 
the case. Asa party to the treaty, which was only the form of the decision, 
he was competent to construe its meaning, it being generally the expression of 
his own opinion. The authority of the arbitrator was involved in the deci- 
sion which he rendered. This character of a distinct personality of the arbi- 
trator was maintained subsequent to the rendition of the decision, which 
caused the parties to consider that there was in existence the source of the 
award which had, if not a legal, at least a political, interest in the decision 
itself. From these elements evolved the notion that the relationship, fixed 
at the moment of the submission of a dispute to an arbitrator, survived. 
The arbitrator had power not only to make an award, but also to decide a dis- 
pute arising after his principal duty was performed.” 

The growth of independence of the members of the international society 
and the creation of the modern notion of sovereignty which became a legal 
concept and a basis for international law, introduced new factors into inter- 
national intercourse. This concept of sovereignty peculiarly influenced the 
settlement of disputes.'* According to the opinion of the Umpire, Sir Fred- 
erick Bruce: ‘In civil courts an appeal lies to a superior tribunal; in inter- 
national courts, which recognize no superior judge, fresh negotiations are 
opened, and a fresh commission appointed, to which the disputed cases are 
referred.” 

In the Cerruti case, decided by Mr. Cleveland, President of the United 
States, the Colombian Government later requested an interpretation of some 
parts of the decision of the arbitrator. The Secretary of State of the United 
States, in answer to the request, stated: 


The President of the United States, whether he be the individual who 
acted as arbitrator or his successor in office, became, under any circum- 


11 Dumont, op. cit., Supplement, Vol. I, p. 231. 

12 Tbid., pp. 234, 239. 13 Novacovitch, op. cit., pp. 18-19. 

44 Funck-Brentano et Sorel, Précis de Droit des Gens, pp. 461-462. 

1 Panama Riot Claims case, 2 Moore, International Arbitrations, p. 1408; see Ralston, 
Law and Procedure of International Tribunals, p. 48. 
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stances, functus officio, so far as the arbitration was concerned, upon the 
rendition of his award, and could not undertake to reopen the arbitra- 
tion and reconsider the award under any just view of the powers con- 
ferred upon him as arbitrator by the protocol under which he acted. 
Should the parties to the arbitration invite the reconsideration of the 
award in question, in whole or in part, or request its interpretation in 
any respect, that could only be accomplished by a new submission and 
arbitration." 

In the Fabiani case before the French-Venezuelan Commission under the 
protocol of 1902, the umpire, referring to the De Cala case before the Mexi- 
can Claims Commission of 1839, stated: ‘‘This board has no means of know- 
ing upon what grounds the decision of the umpire was made; nor has it any 
power of correcting his errors, mistakes or omissions, even if there was clear 
evidence of the existence of such errors or omissions.” !” 

In the case of Leopold A. Price v. Spain, April 6, 1878, Umpire Blanc de- 
livered the following statement: ‘‘. . . as a rule, the undersigned umpire 
does not consider himself empowered to review the formal decisions of the 
precedent umpires, such decisions being essentially definitive, according to 
international usages.”’ !8 

In the case of Weil v. Mexico, Mexican Claims Commission of 1868, Um- 
pire Thornton refused to undertake any action with regard to his own award, 
because after the rendition of the decision he became functus officio.'® 

In the Portendick case, upon the request of the British Government to 
interpret some points of the decision rendered by the King of Prussia, Baron 
Biilow answered that his sovereign, not being called upon by a collective re- 
quest of the interested governments, had no jurisdiction over the case, and 
could not render an authentic interpretation of the decision. In fact, how- 
ever, the King of Prussia issued a statement of the decision that he would 
make, if proper action to obtain his interpretation were undertaken.°° 

After the rendition of a decision the arbitrator becomes functus officio, 
and, in consequence, the jurisdiction of the arbitrator with reference to the 
interpretation of his own decision is as original as in an ordinary case. The 
arbitrator is debarred from taking any action on that score, not by material 
considerations, but by the lack of formal jurisdiction. 

The term res judicata does not in this connection correspond to the general 
meaning of the phrase as understood in municipal law. In international law 
governing the jurisdiction of arbitrators to interpret their own decisions, a 
case of interpretation is likened to a case of revision. There exists no ma- 
terial, only a formal, basis for this construction. And from the formal point 

7 Moore, Digest of International Law, pp. 43-45. 

72 Moore, International Arbitrations, p. 1274. 183 Ibid., p. 2189. 

92 Ibid., p. 1357; see Stoycovitch, De l’autorité de la sentence arbitrale, p. 8. 

*° Lapradelle-Politis, Recueil des Arbitrages internationauz, p. 530. See: 2 Hyde, Interna- 
tional Law, p. 154; Fauchille, Traité de droit international public, T. I, Pt. III, p. 89; Selvioli 


in Académie de Droit International, Recueil des cours, Vol. XII, p. 48; Schatzel, Rechtskraft 
und Anf. von int. Ger., p. 56. 
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of view there is no difference between interpretation and revision. It seems 
that the notion of res judicata, which, in municipal law, after the rendition of 
a valid decision means a material immutability of the judgment, cannot be 
so understood in international law. Further action in the same case by the 
tribunal which has rendered its decision is not allowed, not because the case 
has been finally decided, but because there exists no authority to review the 
case or to interpret the decision. This is apparent from the competency of 
the parties concerned to submit the case by agreement to another tribunal, 
for purposes of review, regardless of the decision of the former tribunal, 
which may even be disregarded in its entirety. 

In its advisory opinion regarding the question of the delimitation of the 
Polish-Czechoslovakian frontier (Jaworzina case), involving the problem of 
jurisdiction to construe its decisions by a tribunal ad hoc, the Permanent 
Court of International Justice expressed the opinion: “‘In the absence of an 
express agreement between the parties, the arbitrator is not competent to 
interpret, still less modify, his award by revising it.””*! “It isan established 
principle that the right to give an authoritative interpretation of a legal rule 
belongs solely to the person or body who has power to modify or suppress 
#2 

In an advisory opinion regarding the Polish Postal Service in Danzig, the 
same Court stated: 


From what has already been said with regard to the jurisdiction of 
the High Commissioner, it follows that he cannot give a decision within 
the meaning of Article 39 of the Paris Convention, unless the essentials 
of the judicial procedure have been complied with. Now a so-called 
authentic interpretation of a judicial decision is in effect a new deci- 
sion.” 


The reasons upon which the Court predicates its opinion that the parties 
alone have the right to construe an arbitral decision rest upon the very nature 
of the function of an arbitrator and, as at present conceived, of his award. 
An arbitrator has a very limited jurisdiction, confined to the question sub- 
mitted to him, and not, as in the medieval practice, embracing the entire 
controversy. A distinction must be drawn between the conception of arbi- 
tration and international settlement of disputes in these two epochs; and 
this distinction is based upon the fundamental conception of arbitration and 
of arbitrators and the position of such institutions with respect to the parties 
in dispute.” 

One of the principal features of arbitration is the fact that it exists for 
the settlement of disputes by a person or body selected by the disputants. 
Arbitral authority is based upon the authority of the parties which establish 
the tribunal; and its jurisdiction is an exception from the jurisdiction of the 


1 P.C.1.J., Series B, No. 8, p. 38. 22 Ibid., No. 11, p. 37. 
3 Ibid., p. 31. 24 Ralston, International Tribunals, p. 43. 
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states.22 A second characteristic of arbitration is the contractual obligation 
entered into between the disputant parties. Such is the sole basis of juris- 
diction, and, in consequence, the sole basis of the validity of the decision.*® 
This contractual element, embodied in a special agreement, constitutes the 
first step towards the pacific settlement of a dispute between states.2?. Con- 
sidering the importance of such an agreement, one may assert, with a good 
deal of reason, that the arbitral decision forms a part of and is dependent 
upon the previous agreement.?® This deduction may be made from the no- 
tion that an arbitral decision has the same force and effect as a direct trans- 
action between the states.?® Bluntschli, in his proposals regarding the in- 
stitution of a Permanent Court, reiterates: ‘‘The decision of arbitrators has 
for the parties the same effect as a transaction.’ *° Thusitis conceived that 
the decision of arbitrators, or of an arbitral tribunal, indirectly expreses the 
will of the parties. Arbitrators play the réle of representatives of the par- 
ties in dispute; the tribunal is the common organ of the states concerned.*! 

The conception of the arbitral tribunal as an organ of the states, and of the 
decision as the emanation of the will of the parties that have created the 
organ for a certain limited purpose, necessarily led to that conception of 
jurisdiction for interpretation of arbitral decisions which is illustrated by 
prevalent practice, t.e., a dispute as to interpretation is a new and distinct 
controversy which must be submitted to the same, or another, tribunal, 
by a new agreement; all the requirements of ordinary procedure must be 
complied with, and the case decided by a regular award; an interpretation of 
the award is neither more nor less than the interpretation of an ordinary 
convention as to the meaning of which a dispute arises. 

In the above-cited case of Jaworzina, the Permanent Court of International 
Justice, with reference to the contractual conception of an arbitral decision, 
states: ‘‘The two agreements give to the decision arrived at, over and above 
the authority possessed by a decision of the Principal Allied and Associated 
Powers in this case, the force of a contractual obligation entered into by the 
parties.”’ 

The question of interpretation of arbitral decisions was considered by the 

** The element of the influence of the parties on the selection of the arbitrator is emphasized 
by Oppenheim and Huber, I Oppenheim, International Law, 4th ed., p. 24; Huber, ‘‘ Vélker- 
recht,” 2 Jahrbuch des Offentlichen Rechts (1908), p. 489; see Wehberg, Kommentar zu den 
Haager Abkommen, p. 47; Usteri, Das éffentlich-rechtliche Schiedsgerichtbarkeit, p. 51; André, 
De Varbitrage obligatoire, pp. 9, 128-129; Merignhac, Traité theorique et pratique de lV’arbitrage 
international, p. 3; Hughes, Pan American Peace Plans, p. 7; 2 De Louter, Droit International 
Positif, p. 142; Farag, L’ Intervention devant C.P.J.1., p. 45; Potter, An Introduction to the 
Study of International Organizations, p. 159. 

* Letter from Prof. Lorimer, Feb. 10, 1874. Balch, International Court of Arbitration, 
p. 20. See Acremont, La Procedure dans les arbitrages internationauz, p. 36. 

*7 See Merignhac, op. cit., pp. 5, 156; Funck-Brentano et Sorel, op. cit., pp. 458-459. 

*® Politis, op. cit., p. 208. 29 See Heffter, Le droit international de l’ Europe, p. 67. 


*° Darby, International Tribunals, 4th ed., p. 192. 
* Lindsey, The International Court, p. 67. 2 P.C.I1.J., Series B, No. 8, p. 30. 
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Institut de Droit International, and the last sentence of Article 24 of the rules 
adopted during the session at the Hague on October 28, 1875, read as follows: 
“‘ An interpretation of the sentence is allowable only on demand of both par- 
ties.”’ 

To the historical interest here disclosed must be added the fact that these 
rules were recognized at the time and subsequently as one of the best codifica- 
tions of the principles of international law. 

According to Heffter’s definition of the aims of arbitration and of the dis- 
putes which may be submitted to an arbitral settlement: 

When certain relations, which though generally established have to be 
finally settled, as, for instance, in the case of the delimitation of the ter- 
ritory which remained undivided, it is necessary that the parties who 
cannot reach any agreement with regard to this question should have 
recourse to an impartial casting of lots, or to arbitration. 

Immediately the difference is apparent between this and the modern no- 
tion of arbitration which is set forth by the definition of the Hague Peace 
Conferences: ‘‘International arbitration has for its object the settlement of 
disputes between states by judges of their own choice and on the basis of 
respect for law.’’* Under the former definition a dispute may be settled by 
the organs of the parties set up as a commission of delimitation, while under 
the latter definition a judicial body is created which acts with reference to 
standards common not only to the parties but also to all members of inter- 
national society. This objectivization of arbitration and of its functions is 
vitalized by the practice which, by the application of principles evolved 
from the acknowledged necessity of some sort of judicial procedure among 
civilized states in the administration of justice, has created a new and com- 
prehensive concept of arbitration as a judicial process.* 

Important and far-reaching progress was made by the Hague Conferences 
in creating a new institution charged with the task of administering justice 
between states. The existence of this new institution brought a permanent 
factor into international relations. It is true that this is not a perfectly 
stable institution; the tribunals called upon to act in the settlement of dis- 
putes are not identical, but they belong to the same panel of judges and all 

% Darby, op. cit., p. 439. See Revue de Droit International et de Législation Comparée, 
1874, p. 421; Goldschmidt, “Projet de Réglement,’’ Annuaire de l'Institut de Droit Inter- 
national, 1877, p. 126. 

* Heffter, op. cit., p. 211. 

% Arts. 15 and 37 of the Conventions of 1899 and 1907 for the Pacific Settlement of 
International Disputes. 

%* Hudson, “The Advisory Opinions of the Permanent Court of International Justice,” 
in International Conciliation No. 214, Nov. 1925, p. 8. See Helie, La notion des motives dans 
Vevolution de Uarbitrage international, pp. 17 and 125; Mixed Commission under Arts. V1 
and VII of the treaty between the United States and Great Britain, Nov. 19, 1874, and opin- 
ion of Mr. Pinkney in the case of The Betsey, 3 Moore, International Arbitrations, pp. 2292, 
2295, and 2296; Schatzel, op. cit., p. 128; Nippold, Die Fortbildung des Verfahrens in vwl- 
kerrechtlichen Streitigkeiten, pp. 19-59. 
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act as tribunals of the Permanent Court of Arbitration, bound by identical 
fundamental principles in their activities. 

With reference to the interpretation of decisions of the Permanent Court of 
Arbitration, Article 82 of the Convention of 1907 for the Pacific Settlement 
of International Disputes provides: ‘‘ Any dispute arising between the parties 
as to the interpretation and execution of the award shall, in the absence of an 
agreement to the contrary, be submitted to the tribunal which pronounced 

The dispute as to interpretation and execution of the arbitral decision of 
the tribunal, ‘‘shall’’ be submitted, etc. The imperative form seems to 
constitute a jurisdiction of the tribunal compulsory upon the parties with 
regard to interpretation. No such formal submission of the dispute as to 
interpretation is required, as is necessary in the original submission, except 
when the latter contains a stipulation that such disputes cannot be sub- 
mitted, without a new agreement, either to the tribunal which rendered the 
decision or to any other international arbitral body. Apart from such ex- 
ceptions, the dispute may be submitted to the original tribunal without the 
consent of one of the parties. An agreement in respect of the interpretation 
of a disputed decision may be entered into any time, even after the rendition, 
whereby the parties may exclude the jurisdiction of the tribunal; but if they 
fail to do this, or to incorporate exceptions in the original agreement of sub- 
mission, the jurisdiction of the tribunal of the Permanent Court of Arbitra- 
tion is clearly compulsory, in the sense that there exists a basis of jurisdiction 
for the tribunal to act in a particular case upon the request of one party and 
without special agreement. As the term “tribunal” connotes a body extant, 
the membership of which is ascertained, it appears that the question of inter- 
pretation must be referred to a tribunal composed of the same persons who 
acted in the original controversy. Support for this conclusion is found in a 
statement of Mr. Lange, expressing the view that it would be advantageous 
to have the same judges on the bench.*® 

The basis of the tribunal’s jurisdiction is not an agreement of the parties; 
it exists in the absence of any agreement and whether or not the parties, in 
the original proceedings, adopted the procedure suggested by the convention. 
Naturally the question of interpretation must be decided in accordance with 
the procedure pursued in the case from which the disputed decision arose.*° 


*” The question of interpretation of the decisions of the tribunals of the Permanent Court 
of Arbitration was introduced by a motion of the Italian delegation. It reads as follows: 
“Any dispute arising between the parties as to the interpretation and execution of the 
arbitral award shall be submitted to the decision of the tribunal which pronounced it.” 
(Proceedings of the Hague Peace Conference of 1907, p. 872.) The motion was opposed by 
Sir Edward Fry (Great Britain). On the proposal of Mr. Lammasch the article was 
amended in order to meet objections of the British delegation, and it was provided that 
the jurisdiction to interpret exists in so far as the compromise does not exclude it. (Jbid.) 

** Proceedings of the Hague Peace Conference of 1907, p. 731. 

** See Huber, op. cit., p. 529. 
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In comparison with previous isolated arbitrations, a striking difference 
appears as the immediate result of the adoption of new standards: this is the 
stability of the court charged with the administration of justice among the 
states and the objectivization of the principles applied by it to the settlement 
of disputes between states. If it appears inconsistent not only with refer- 
ence to the notion of sovereignty but also as regards the character of earlier 
tribunals, to confer jurisdiction over a controversy which is to continue after 
the rendition of the decision, yet the anomaly disappears in the case of a 
permanent court. The latter exists not only as the organ of the states 
involved but also as an institution representing the states which adhere to 
the Convention for the Pacific Settlement of International Disputes. From 
this viewpoint, the tribunal is an entity distinct from the parties in dispute; 
its opinion as expressed in its decision is its own, and, as such, must be taken 
into account when a dispute as to interpretation is being decided. Such an 
opinion, and the legal concepts applicable thereto, are no supplement to the 
agreement of the parties submitting their dispute as in preceding stages of 
the arbitration. 

Therefore the decisions of the tribunals of the Permanent Court of Arbi- 
tration have lost the character of transactions between the parties before the 
tribunal; and the connection between the agreement of submission and the 
decision heretofore discussed no longer exists.*° 

From this point of view, the notion of res judicata with reference to tri- 
bunals of the Permanent Court of Arbitration became assimilated to the con- 
cept, established in the procedures of municipal law, of a relationship between 
the parties in dispute and the court of the state. Res judicata, assuming a 
valid decision under municipal law by a state court, bars further action by 
any court functioning under the same system of law with the object of 
altering or revising the prior decision, but does not preclude an interpretation 
of its meaning. A similar situation prevails as to the Permanent Court of 
Arbitration. The stability of the Court of Arbitration gives rise to a rela- 
tionship between a tribunal and its decision, from which in turn arises a 
right to construe. 

This doctrine is confined to the tribunals of the Permanent Court of Arbi- 
tration. The system created by the Convention for the Pacific Settlement of 
International Disputes is so limited. A dispute as to the interpretation of 
an arbitral award not submitted to a tribunal of the Court of Arbitration is 
governed by the principles enunciated in the decisions of the Permanent 
Court of International Justice. No change has been wrought as to sub- 
stantive conceptions of international law; an exception has been grafted into 
the body thereof — a development based rather upon the realization of 
necessity than upon legal concepts, and requiring international legislation in 
the form of special provisions in the statutes of international tribunals.” 


40 Lammasch, Die Rechtskraft Internationaler Schiedsspruche, p. 66. 
1 See Darby, op. cit., Project of the Peace Conference held in Antwerp in 1894, Arts. 50- 
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Much progress has resulted from the creation of the Permanent Court of 
International Justice. It is termed a court; it acts as a court; and it is 
generally understood to be a novelty in comparison with preéxisting tri- 
bunals. However, the lack of an institutional jurisdiction, that is, a juris- 
diction based upon the Statute of the Court,” results in a similarity to the 
tribunals of arbitration of the Permanent Court of Arbitration. Jurisdic- 
tion develops slowly and surely, and assumes vitality as, from year to year, 
additional states become subject to the Court’s jurisdiction as to matters 
provided in the ‘‘optional clause.’”’ Several writers, however, continue to 
maintain that there exists no apparent difference between the new Court 
and the old institutions, and consider its activities as falling within previous 
limits.* 

Ralston notes the difference between the Court and tribunals of arbitra- 
tion ‘‘not in the rules controlling the Court, but in the manner of the selec- 
tion of judges, their fixity in office and their independence of the parties.’’ “4 
The manner in which the judges are selected deprives them of the character 
of representatives of the state of which they are nationals. The Court is 
not the organ of the states involved in a dispute but represents in its activi- 
ties the society of nations.* 

At the bar of the Court the freedom of the parties is limited. Though 
there is no legal obligation to make use of the intervention of the Court, yet, 
if it is used, certain modes of procedure must be accepted and the provisions 
of its Statute must be respected. The states which are signatories of the 
“optional clause” have become subject, with reference to the matters 
therein provided, to the jurisdiction of the Court to the same extent as indi- 
viduals are subject to the jurisdiction of state courts in their respective 
countries. 

The character of the judicial organization is inseparable from the Statute, 
and all references to the Permanent Court of International Justice must be 
made under the Statute of the Court. That this conception is inherent in 
the character of an international organization was recognized by the 
Court in its advisory opinion upon Article 3, paragraph 2, of the Treaty of 
Lausanne.“ 

Practically this results in a limitation of the freedom of the parties. Their 
rights, based on the precepts of international law, must be exercised in the 


51, p. 465. Nyholm, “Rules adopted by the Alliance mondiale,” Le Tribunal Mondial, p. 
471, 


* Deryng, Kompetencja Wyrokowania Statego Trybunatu Spr. Miedz, p. 2. 

*’See I Moore, International Adjudications, pp. xxxvii-xxxix; Pitman B. Potter, op. 
cit., pp. 363-364; W. C. Dennis, ‘Project No. 27, Pacific Settlement,” and No. 28, “ Pan 
American Court of Justice,” of the American Institute of International Law, in this JouRNAL, 
Vol. 21 (1927), pp. 184-144; Moharran, La C.P.J.I., p. 120. 

* Ralston, Law and Procedure, p. xxxvii, Foreword. 

* See I Francqueville, L’@uvre de la Cour permanente de justice internationale, p. 61. 
*P.C.LJ., Series B, No. 12, p. 29. See Brierly, Law of Nations, p. 144. 
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Court subject to the provisions and limitations of its Statute. Such limita- 
tions upon rights are expressly asserted in Article 32 of the Rules of the 
Court, though the Statute contains no analogous provisions. The Court 
cannot act inconsistently with the Statute either upon its own initiative or 
upon the suggestion or insistence of a party. The Statute creates legal rights 
and obligations of the parties, and of the Court, towards each other. 

This view was clearly expressed by Judge Kellogg in his observations on 
the order of the Court in the case of the Free Zones of Upper Savoy and the 
District of Gex: 

The French Government cited the Hague Tribunal and the Bering 
Sea Arbitration as authorities for the proposition that it is within the 
competence of the Court to frame an entirely new régime. As to the 
authority of those precedents, it is sufficient to say that they were arbi- 
trations pure and simple, and that the competence of an arbitral tri- 
bunal specially set up to settle a specific difference or series of differences 
between two or more states, has as the sole limit of its jurisdiction and 
competence the provisions of an arbitration agreement to which it owes 
its existence. This Court, a permanent court of international justice, 
has in its Statute a fundamental law defining the limits of the jurisdiction 


it may exercise. It is evident . . . that this tribunal is a court of jus- 
tice as that term is understood in the jurisprudence of the civilized 
nations.*? 


Judge Kellogg’s assimilation of the tribunal to municipal courts of justice 
contains two limitations: first, that the jurisdiction of the court is confined 
to a certain field of activity; and second, that the jurisdiction must be exer- 
cised according to a certain procedure. The second limitation results from 
the fact that the Court decides disputes among large numbers of states; 
such latitude of activity necessitates a definite procedure providing for a 
common and like conduct of all cases under all circumstances to the end that 
the Court may, by uniform means, reach proper decisions. The activity of 
an ordinary arbitral tribunal is limited to a particular case between the par- 
ties, and it is reasonable to accord the parties full and complete freedom be- 
fore it. But when a special court is created for the purpose of settling dis- 
putes involving different parties, the freedom of the parties, for the common 
interest, should be limited and common standards applied. From this ju- 
dicial process envolves a judicial character. 

The above brief introductory discussion of the character of the Court was 
considered necessary because, as has been noted previously, the jurisdiction 
for interpretation depends upon and arises from the character and nature of 
the system adopted. 

Article 60 of the Statute reads as follows: ‘The judgment is final and with- 
out appeal. In the event of a dispute as to the meaning or scope of the judg- 
ment, the Court shall construe it upon the request of any party.” As has 
been stated above, the wording of Article 60 implies a logical inference that 
the jurisdiction of the Court to construe its judgment is obligatory. This 


47P.C.I.J., Series A, No. 24, p. 33. 
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was generally recognized during the discussion by the Court when revising 
its rules. In accordance with his attitude expressed during the discussion 
in the session of the Court in 1926, Judge Anzilotti, in his dissenting opinion, 
declared: ‘‘In my opinion Article 60 of the Statute contains a clause estab- 
lishing the compulsory jurisdiction of the Court for a certain category of 
disputes.’ 48 

The question arises as to whether the jurisdiction is in all circumstances 
obligatory. Some doubts were expressed. It was considered that, in the 
case of submission of an original judgment by a special agreement, the juris- 
diction for interpretation of the judgment of the Court did not exist. One 
must therefore consider submission under a special agreement separately 
from submission under some general convention. 

It seems to be well established that, if a case originally arises under the 
optional clause, the wording of the clause is broad enough to embrace juris- 
diction in the case of interpretation. Point (b) providing for the Court’s 
jurisdiction in ‘‘any question of international law” seems satisfactorily 
broad. 

As to submission by special agreement, we must address ourselves to a 
more general examination of the subject. As above stated, the freedom of 
the parties with regard to the provisions of the Statute of the Court is limited; 
they enjoy rights and have obligations defined by the Statute in a suit before 
the Court; the Court can make no exemptions with regard to certain cases; 
the submission of a dispute to the Court must be in compliance with the terms 
of the Statute. The Court has all the rights defined by the Statute, and 
these are not subject to limitation by the parties.*® It is thus that the ques- 
tion as to whether the parties may, by agreement, exclude the Court’s juris- 
diction is answered in the negative. Such an exemption would result in a 
modification of the provisions of the Statute which binds the Court not to 
accept a submission of a dispute inconsistent with the terms thereof. How- 
ever, the Court asserted: 


Whereas the judicial settlement of international disputes, with regard 
to which the Court has been established, is simply an alternative to the 
direct and friendly settlement of such disputes between the parties, as a 
consequence it is for the Court to facilitate so far as it is compatible 
with its Statute such direct and friendly settlement.°° 


Therefore the Court should recognize any agreement between the parties 
submitting the case to a separate body; or allow them to provide, by agree- 
ment, that the dispute should be explored in a certain manner and some im- 
mediate action taken between the parties in order to reach a friendly settle- 
ment. Under such circumstances the Court’s jurisdiction would arise when 
these prerequisites have been attempted and no proper solution attained. 


*P.C.1.J., Series A, No. 13, p. 23. 

“Hammarskjéld, Le Réglement de la C.P.J.I. in Revue de Droit Int. et de Lég. Comp. 
(1922), 3° Série, Tome 3, p. 137. 

°° P.C.I.J., Series A, No. 22, p. 13. 
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The term “dispute” (‘‘contestation’’) is a description from the factual 
world; it is a prerequisite to interpretation. The facts upon the occurrence 
of which the right of the Court to act in a dispute depends, may be desig- 
nated by the parties; they may agree to the circumstances under which they 
shall consider that a dispute has arisen requiring recourse to the Court. 

The conditions under which a case of interpretation may be brought before 
the Court in accordance with its Statute are stated in the case of the inter- 
pretation of Judgments Nos. 7 and 8: 

(1) There must be a dispute as to the meaning and scope of the judg- 
ment of the Court; 

(2) The request should have for its object an interpretation of the 
judgment.®! 


All of these prerequisites are not of the same importance; some, as we have 
seen, may be defined by the parties. The Court in the case of the interpreta- 
tion of Judgment No. 3 decided: 

Whereas the Agent of the Bulgarian Government, in his letter of 
December 30, 1924, submitted observations regarding the Greek Gov- 
ernment’s request for interpretation without disputing the Court’s 
jurisdiction to give such interpretation, and as the Court has jurisdic- 
tion to do so as the result of this agreement between the parties, there- 
fore there is no need for the Court to consider in the present case 
whether, in the absence of a definite dispute between the parties regard- 
ing the interpretation of the judgment of September 12, 1924, the requi- 
site jurisdiction could be based exclusively on the unilateral request 
made by the Greek Government.” 

Wherefore it appears that the right of the parties to designate the prereq- 
uisites for a case of interpretation is as unrestricted as in an original case. 
For this reason one can divide these prerequisites into two categories: first, 
where the matter is left at the disposal of the parties who, by common agree- 
ment, may enable the Court to give an interpretation of its decision; and 
second, where an attempt is made to extend the Court’s jurisdiction by an 
agreement requesting action in a matter other than interpretation, and 
which cannot be allowed. As to such requests, other provisions of the Stat- 
ute apply and the case must be settled in accordance therewith. 

The reason for the provisions of Article 60 of the Statute, whereby com- 
pulsory jurisdiction for interpretation is established, is that the Court is a 
body distinct from the parties in dispute; its opinion is its own and may in 
no way be considered as an opinion of the parties. It is logically necessary 
that the Court should have such jurisdiction. Whether disputes are sub- 
mitted by a special agreement or under the “optional clause”’ does not alter 

1 P.C.LJ., Series A, No. 13, p. 16. 82 Tbid., No. 4, pp. 5-6. 

‘8 The compulsory character of the Court’s jurisdiction with regard to the interpretation of 
its decisions, is generally recognized by the writers. The following list is not complete and 
serves merely as an illustration: Ehrlich, “‘l’Interprétation des Traités,’’ Académie de drott 
international, Recueil des cours, Vol. 24, p. 4830; Magyary, La juridiction de la Cour permanente 
de justice internationale, p. 168; Bishop, International Arbitral Procedure, p. 122; Busta- 
mante, La Cour permanente de justice internationale, p. 237; Fauchille, op. cit., p. 657. 
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the situation. The argument of the President of the Court that the situa- 
tion may be different under the optional clause is not tenable. The Statute 
draws no distinction between cases of submission under a special agreement 
and those brought under the “optional clause.”” The same provisions of the 
Statute apply to both types of submission and the only differentiation is 
contained in the procedural provisions. 

The jurisdiction of the Court is created by the will of the parties as ex- 
pressed in the terms of the Statute; by the submission of a dispute the Statute 
and Rules of the Court are accepted. The binding force of a judgment is 
based upon the agreement of submission implying acceptance of it as binding. 


SUMMARY AND CONCLUSIONS 


The problem of interpretation of decisions settling international disputes 
became a question even before the establishment of international law in the 
present sense of the term. As the execution of a decision depended upon 
the honor and good faith of nations that had accepted the jurisdiction of an 
international organ, the question of interpretation was always of interna- 
tional importance; and a tendency to establish the jurisdiction of an inter- 
national organ for the determination thereof naturally became manifest. 

The interpretation of a judgment was considered as having a double 
aspect: first, there existed the notion of a dispute between states relating to 
the interpretation or application of an international decision, and, conse- 
quently, in dealing with interpretation, general notions of international law 
became involved. Further support was found in the fact that the binding 
force of a decision was, as in the case of an undisputed international engage- 
ment, dependent upon the free will of the parties. 

In interpretation, as in an ordinary dispute, the most important problem 
is that of jurisdiction. A formal suit and definite procedure has been de- 
veloped which, in the case of the Permanent Court of International Justice, 
has attained its highest degree of exemplification. Before the Permanent 
Court of International Justice the prerequisites and procedure in a case of 
interpretation are the same as in an original case. Any change introduced 
in the procedure is the result of the particularities of the case or of the fact 
that the dispute relates to the interpretation of a decision rendered by the 
Court itself. Sufficient ground for the establishment of a compulsory juris- 
diction of the Permanent Court of International Justice as to interpretation 
is found in the possibility of the purport of its own judgment. However, 
it appears from dicta of the Court quoted above, that jurisdiction for inter- 
pretation is still exceptional in the whole realm of the settlement of inter- 
national disputes. At the present time the interpretation of a decision is 
left to the parties thereof. The Permanent Court of International Justice 
possesses this jurisdiction as an exception from the general principles of 
international law, and it is based upon the express wording of Article 60 of 
the Statute. Without this provision the Court would not be competent to 


give an authoritative interpretation of its judgment. 


t 


EDITORIAL COMMENT 


THE SUBMARINE AND PLACE OF SAFETY 


The disposition of the personnel of a vessel which was about to be sunk 
is not a new question but had become particularly acute during the World 
War, 1914-1918, and had received attention at the Washington Conference 
on the Limitation of Armament, 1921-1922. It had also been admitted by 
the United States in 1916 that the arming of merchant vessels placed the 
submarine under restrictions which ‘‘did not seem just or reasonable.” ! 

The London Naval Treaty of 1930, signed by representatives of the 
United States, the French Republic, the British Commonwealth of Nations, 
the Kingdom of Italy and the Empire of Japan, had among its objects to 
carry forward “the work begun at the Washington Naval Conference,” 
1921-1922. Article 22 of this treaty of 1930 was stated in these words: 


The following are accepted as established rules of international law: 

(1) In their action with regard to merchant ships, submarines must 
conform to the rules of international law to which surface vessels are 
subject. 

(2) In particular, except in the case of persistent refusal to stop on 
being duly summoned, or of active resistance to visit or search, a war- 
ship, whether surface vessel or submarine, may not sink or render 
incapable of navigation a merchant vessel without having first placed 
passengers, crew and ship’s papers in a place of safety. For this purpose 
the ship’s boats are not regarded as a place of safety unless the safety 
of the passengers and crew is assured, in the existing sea and weather 
conditions, by the proximity of land, or the presence of another vessel 
which is in a position to take them on board. 

The high contracting parties invite all other Powers to express their 
assent to the above rules. 


When the London Naval Treaty of 1930 was about to expire on December 
31, 1936, except Part IV containing Article 22 above quoted which remains 
in force without limit of time, the signatories, that is, the United States, 
France, Great Britain, Italy, and Japan, signed a protocol at London on 
November 6, 1936, confirming their acceptance of the rules of submarine 
warfare set forth in Article 22 and inviting as great a number of Powers as 
possible to accept them as established rules of international law. Germany 
was the first to accept this invitation as she adhered to the Protocol of Lon- 
don on November 23, 1936. Following her action, 34 other states adhered 
to the Protocol within a year or two, including all the maritime Powers in- 
volved in the present hostilities.” 


1 Foreign Relations of the United States, 1916, Supp., pp. 146, 252. 
? The Protocol of London of 1936 is printed in this Journa, Supplement, Vol. 31 (1937), 
p. 137. 
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The discussions leading to the adoption of this article showed the opposi- 
tion to the use of the submarine as an instrument of war.. Admiral Tak- 
arabe, of the Japanese delegation, said, ‘‘ Japan heartily associates herself 
with the proposal” to put ‘‘an end once and for all, to the recurrence of the 
appalling experiences of the World War.” The submarine is now, however, 
unquestionably admitted to be a legitimate instrument of naval warfare, but 
it must conform to reasonable regulations. These seem to be those long 
accepted as applying to destruction by surface vessels. The attacks of 
submarines during the ‘‘Spanish conflict”? of 1937, were said in the Nyon 
Arrangement, adopted by nine states, September 14, 1937, to ‘‘constitute 
acts contrary to the most elementary dictates of humanity, which should be 
justly treated as acts of piracy.’ 4 

The deck of a destroying surface war vessel would manifestly not be a 
place of safety. A submarine belonging to the naval forces would scarcely 
be so regarded. Even lifeboats, save in exceptional circumstances, might 
involve danger. On the other hand, it could not be demanded that a 
belligerent, rightfully destroying a merchant vessel, place the passengers 
and crew in greater security than they had on board the destroyed vessel. 
Safety commensurate with that enjoyed by passengers and crew before 
the destruction of their vessel would seem to be the measure demanded. 
This does not imply the same comforts or conveniences, but the same absence 
of risk to life. 

GEORGE GRAFTON WILSON 


THE TAKING OF FOREIGN SHIPS IN AMERICAN PORTS 


The law for the acquisition of foreign vessels in American ports, signed by 
the President on June 6, 1941,! is an extraordinary measure in many respects. 
It is without precedent in our peace-time history. The Act was initiated by 
a message of the President, dated April 10, 1941, pointing out that while there 
was provision for the requisition of American vessels, there was no “‘compar- 
able provision with respect to foreign-owned vessels lying idle in our ports.” 
The President enclosed a draft of a bill, which, after hearings by the House 
and Senate committees, was redrafted and extended. 

The Act provides that, whereas the commerce of the United States is in- 
terrupted, the general welfare is threatened, and an emergency has been de- 
clared,? the President is authorized, for the purpose of national defense * and 

* Proceedings, London Naval Conference, 1930, p. 82 et seq. 

* This Journat, Vol. 31 (1937), p. 179. 

1 On the same day the President issued an Executive Order authorizing the United States 
Maritime Commission to carry out the provisions of the Act. It especially ordered that 
“no vessel shall be transferred, chartered or leased to any belligerent government without 
the approval of the President.” 

*A “limited emergency” was proclaimed on Sept. 8, 1939, to safeguard our neutrality 
and strengthen our defense. An “unlimited emergency” was proclaimed on May 27, 1941. 
* This phrase is used repeatedly in the committee reports and in the debates on H. R. 4466. 
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during the existence of the national emergency, but not after June 30, 1942, 
to purchase, requisition, charter or take over the title to, or the possession of, 
any foreign merchant vessels lying idle in the waters within the jurisdiction 
of the United States, the Philippine Islands and the Canal Zone, and neces- 
sary to the national defense, for such use or disposition as he shall di- 
rect. 

One restriction is that just compensation must be paid to the owners in ac- 
cordance with the Merchant Marine Act of 1936 as amended, whereby if any 
owner deems the compensation inadequate, he will be paid 75% of the value 
determined and allowed to sue for such additional sum as will amount to 
just compensation. 

Another restriction is that any vessel found by the Maritime Commission 
within ten days to have been ‘‘on September 3, 1939, and continuously there- 
after . . . exclusively owned, used and operated for its exclusive sovereign 
purposes by a sovereign nation making claim therefor . . . may be taken 

. only by purchase or charter.”” This provision was sponsored by the 
Senate Committee on Commerce to avoid any invasion of the immunity ac- 
corded to sovereign property in a foreign jurisdiction. 

The Maritime Commission is empowered to charter and recharter other 
vessels, American or foreign, for use in any foreign trade or service, or to 
purchase and operate such vessels, giving primary consideration to the needs 
of national defense. This is to increase the powers of the Commission as to 
chartering and purchasing vessels. 

Any vessels taken over under the Act may be documented as vessels of the 
United States, and may engage in the coastwise trade. 

It is expressly provided, however, that nothing in the act shall be con- 
strued to modify or affect any provision of the Neutrality Act of 1939 as 
amended. 

In committee hearings the minority objections centered around the seizure 
by a neutral of belligerent ships and the transfer of such vessels to an oppos- 
ing belligerent, as being ‘‘acts of war’’ and a “‘blow to the laws of neutrality.” 

As to the emergency in shipping, the President pointed out in his message 
the dire shortage of tonnage for the national needs of the United States and 
other countries of this hemisphere, as follows: 


It is obvious that our own ultimate defense will be rendered futile if 
the growing shortage of shipping facilities is not arrested. It is also 
obvious that inability to remove accumulating materials from our ports 
can only result in stoppage of production with attendant unemployment 
and suspension of production contracts. It is therefore essential, both 
to our defense plans and to our domestic economy, that we shall not 
permit the continuance of the immobilization in our harbors of shipping 
facilities. 


The number of vessels lying idle in American ports and subject to this Act 
is, by flags, Germany, 2, Italy, 28, France, 11, Denmark, 39, Lithuania, 1, 
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Rumania, 1, Estonia, 2, having a gross of nearly one-half million tons.* 
These ships have been immobilized for a long period of time and have not seen 
fit to depart or to enter into charter relations with the Maritime Commission 
because of war conditions. Much of the tonnage of belligerent countries 
was sabotaged to prevent its use. As pointed out in the committee reports, 
much of this idle tonnage formerly served our trade routes with South Amer- 
ica and the Far East, where extreme shortage of shipping facilities now exists. 

The chief causes of this shortage are the war sinkings, the withdrawal of 
foreign tonnage from the usual routes and services to fill the war needs of the 
belligerents, and the demand of American tonnage for our own defense uses 
and in defense aid to other countries. It is estimated that the war sinkings 
have in the past few months reached the rate of 5,500,000 tons per year, 
which is twice as fast as the United States and Great Britain together can 
build ships. Additional tonnage now under construction in this country 
will not be available in quantity until 1942. Although trade with continen- 
tal Europe is almost wiped out, trade with South American countries has 
greatly increased, as has trade with Africa and the countries of the Far East, 
including Australia and the Dutch East Indies. To keep our own commerce 
moving is a national necessity. The defense program has increased demands 
for sea-borne materials of strategic and critical importance, for the transpor- 
tation of men and supplies to the newly acquired bases, and for supplying 
the naval vessels. 

In essence, the Act provides for the voluntary acquisition of foreign mer- 
chant vessels in our ports, and failing this, their forceful acquisition. There 
can, of course, be no objection to the voluntary acquisition of such vessels by 
the American Government. The forceful acquisition of foreign vessels by 
the United States is a different matter and requires consideration of the status 
of the United States in the present war. 

If the United States were a belligerent, the exercise of involuntary acquisi- 
tion would be more easily justified under international law. Under the an- 
cient doctrine of angary, which was revived in the last war, any neutral trans- 
port facilities, including merchant vessels, may be taken over by a belligerent 
under extreme necessity upon payment of compensation. This is generally 
regarded as the right of a belligerent and not of a nation at peace. An out- 


‘It is said that there are in other ports of this hemisphere about 1,500,000 tons of idle 
foreign shipping. 

*G. G. Wilson, International Law, 9th ed., p. 367; Oppenheim, International Law, 6th 
ed., Vol. II, p. 622 ff.; Westlake, International Law, 2d ed., Pt. II, p. 184; Hyde, Interna- 
tional Law, Vol. 2, p. 262 ff.; Fenwick, International Law, 2d ed., p. 541; Scott and Jaeger, 
Cases on International Law, p. 910, note and cases cited; Commercial & Estates Co. v. Board 
of Trade, [1925] 1 K.B. 271, Hudson, Cases on International Law, 2d ed., p. 1394. 

However, G. G. Wilson points out that the right of angary originally “(was exercised 
both in time of peace and in time of war.” Jbid., p. 367. J. E. Harley asserts that since the 
Portuguese case in the last war, ‘“‘We can no longer limit the privilege of exercising the right 
to the belligerent alone.” ‘The Law of Angary,” this JouRNAL, Vol. 13 (1919), p. 284. 
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standing example was the taking over by the United States in the last war of 
87 Dutch vessels within our jurisdiction under the proclamation of March 20, 
1918. The British Government, on March 21, 1918, notified The Nether- 
lands that the ‘‘ Associated governments have decided to requisition the 
services of Dutch ships in their ports in the exercise of the right of angary.”’ 
The Netherlands Government strenuously protested, but the United States 
defended on the theory of extreme emergency, which made the principle 
of angary applicable. The United States paid in full for the use of the Dutch 
vessels and returned them reconditioned and paid for any which wege lost.® 
The United States also seized several incompleted Norwegian vesstls and 
construction contracts. The seizure was the subject of much controversy. 
As the compensation offered was not deemed sufficient by Norway, the 
question of compensation was arbitrated at The Hague, the United States 
being compelled to pay some $12,239,000. The tribunal used the terms, 
“requisition,”’ ‘‘eminent domain” and “expropriation” in respect of the 
taking.” 

The Harvard Research in International Law, after a careful study of all 
material on the requisition of vessels and cargoes by a belligerent, suggests 
these three conditions: “‘(1) the existence of urgent necessity; (2) the volun- 
tary presence of the vessel or cargo within the territory of the belligerent; 
(3) the payment of compensation.’’ § 

The United States, however, is at present undoubtedly not a belligerent; 
no declaration of war has been made on either side; the neutrality proclama- 
tions are still in effect; there are no hostilities between the United States 
and the warring nations; diplomatic representatives are maintained. If 
peace were declared today it would not be necessary for the United States 
to have a peace treaty with any of the belligerents. In the debates on the bill 
Senator George, Chairman of the Foreign Relations Committee of the Sen- 
ate,stated, ‘‘We are not at war, we are not a belligerent.’ ‘‘We are not in 
war, but we are in a great emergency.”’* Senator Taft declared we are still 


C. L. Bullock believes that angary is historically not a purely belligerent right, but a right of 
sovereignty exercised in the “requisition of means of transport [ships, vehicles or planes] for 
purposes of transport,’ and distinguishes it from requisition for other purposes. He lists 
several contemporary writers who declare that ‘‘a neutral state was undoubtedly just as 
much entitled as a belligerent to requisition foreign shipping in its ports.” ‘‘Angary,” 
British Yearbook of International Law, 1922-23, p. 119 ff. 

6 G. G. Wilson, ibid., p. 367. Two of the Dutch vessels, Merak and Tezel, while under req- 
uisition to the United States, were sunk by German submarines in this hemisphere, for 
which losses the United States-German Mixed Claims Commission made awards to the 
United States. Decisions & Opinions, 1925, p. 75. The Commission held that requisition 
“‘amounted to a special and qualified property in the ships tantamount to absolute owner- 
ship thereof for the time being.” See J. B. Scott, ‘Requisitioning of Dutch Ships by the 
United States,” this JourNaL, Vol. 12 (1918), p. 340; Hyde, ibid., Vol. 2, p. 266. 

7 This JourNaL, Vol. 17 (1923), pp. 287, 362. 

8 Report on Neutrality, this JooRNAL, Supplement, Vol. 33 (1939), p. 361. 
® Cong. Record, May 14, 1941, p. 4190. 
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neutral.!° Not being at war, the United States is not in a position to apply 
the doctrine of angary to the seizure of foreign ships, if it is a belligerent right. 

On the other hand, the United States cannot be ranked as a neutral ac- 
cording to the traditional principles of international law. The government 
has repeatedly and forcefully announced its policy to aid the cause of Great 
Britain in the present war and berated the course of the Axis. Pursuant to 
this policy it has turned back stocks of arms, ammunition, machine guns and 
planes to manufacturers, who sold them to the belligerents, and has in other 
ways Officially facilitated such transactions... In the deal between the 
United States and Great Britain, fifty American destroyers were turned over 
to Great Britain in exchange for eight naval bases in this hemisphere.” The 
Lend-Lease Act allows the United States to give various kinds of assistance 
to Great Britain as a defense measure—a policy of peaceful discrimination 
new to our legislative history.“* In opening United States ports for the re- 
pair of warships a neutral principle over a century old is broken down. 
Under this Act a number of vessels have been turned over to Britain, and 
some 200 emergency ships are under construction for her." Certain Coast 
Guard vessels have been turned over to England by the United States. 
The United States Government is doing its utmost to promote the produc- 
tion of planes, ships and other war supplies with use of public funds for the 
aid of Britain. It is endeavoring to prevent France from collaborating with 
Germany as an instrument of aggression.'4 The American patrol of the 
Atlantic by ship and plane has been extended and increased in order to locate 
Axis submarines and raiders. American forces are relieving British forces 
in the protection of Iceland. 

From this enumeration it is evident that the United States is not pursuing 
a neutral course in the present conflict, and yet is avoiding entry into the 
war as a belligerent. Indeed, this policy has been officially adopted and 
justified in pronouncements of the President and the members of his Cabinet, 
including the Attorney General.“ The justification advanced apparently 


10Cong. Record, May 14, 1941, p. 4125. 

1 See L. H. Woolsey, ‘Government Traffic in Contraband,” this JouRNAL, Vol. 34 (1940), 
p. 498. 

” New York Times, Sept. 4, 1940, p. 10. See Herbert W. Briggs, “‘ Neglected Aspects of 
the Destroyer Deal,” this JourRNAL, Vol. 34 (1940), p. 569. 

The United States was a party to the Act of Habana, which was an effort to checkmate 
Germany in the possible acquisition of colonies in this hemisphere. This JourNnat, Supp., 
Vol. 35 (1941), p. 18. 

% See Q. Wright, ““‘The Lend-Lease Bill and International Law,” this Journat, Vol. 
35 (1941), p. 308 ff. 

® Cong. Record, May 6, 1941, p. 3746. House Hearings on H. R. 4088, 77 Cong., 1st 
Sess., pp. 35, 64, 65, 131. Senate Hearings on H. R. 4466, 77 Cong., Ist Sess., p. 19. 

“U.S. State Dept. Press Release, June 5, 1941. 

6 Speech and proclamation of President Roosevelt, May 27, 1941; statement of Secretary 
of State Hull before the Foreign Affairs Committee of the House, on H. R. 1776, Jan. 15, 
1941; statement of Secretary of War Stimson before the Foreign Relations Committee of the 


502 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


rests on two grounds: the principle of self-defense in international law,'* and 
the principle drawn from an interpretation of the Pact of Paris that a viola- 
tion of the pact releases other signatories from certain obligations of neutral- 
ity toward the violator. On these principles, it is asserted, the United 
States is warranted in opposing the Axis by giving assistance short of armed 
force to Britain and other nations attacked and seeking to restore the reign 
of law and order in the world. The United States would thus be in an 
incongruous position between neutrality and belligerency, to which in the 
present war the term ‘‘non-belligerency”’ has been applied, as explained by 
R. R. Wilson.!7 The term “supporting state” has been suggested by Jes- 
sup, who accords such a state half-way belligerent rights short of actual 
conflict.18 

The question then is whether the United States in the status of a ‘non- 
belligerent”? state may undertake to requisition or otherwise take over 
foreign merchant ships in the present national emergency. It is generally 
admitted that a government has supreme sovereign right of control of all 
persons and property within its jurisdiction and may exercise this right 
whenever necessary to preserve its independence. The exercise of this 
right in time of peace is generally under the doctrine of eminent domain, 
that is, the taking of property for a public purpose!®* upon the payment 
of just compensation judicially determined. It is submitted that this 
doctrine is applicable whether the nation is at war or at peace. The exercise 
of this right is well known and has been long practiced in common law as well 
as civil law countries. Certain writers are now advocating that the right of 
angary itself, as we have seen, is available to neutrals not less than to bellig- 


Senate on S. 275, Jan. 29, 1941; speech of Attorney General Jackson before the International 
Bar Association, Habana, March 27, 1941, this JourNAL, Vol. 35 (1941), p. 348. 

1a Grotius says “the danger must be immediate.”’ Bk. II, Chap. I, Sec. V. 

16 See the Budapest Articles of Interpretation of 1934 by the International Law Associa- 
tion. This JournaL, Supplement, Vol. 33 (1939), p. 825. These articles are entirely un- 
official and have not been approved by the signatories of the Pact. Query whether some of 
the interpretations are not contrary to the Argentine Anti-War Pact of 1933. This Jour- 
NAL, Supplement, Vol. 28 (1934), p. 79. They are contrary to the interpretation of the Pact 
as given by Secretary Kellogg before the Senate committee and by the committee’s report 
submitting the Pact for ratification. Cong. Record, Feb. 24, 1941, p. 1354 et seq. 

17R. R. Wilson, discussing the term, cites as examples, Turkey, Egypt, and Italy before 
entering the war, Spain, and perhaps Hungary and Rumania. He seems to indicate it is 
characterized by partiality and assistance short of use of force. ‘‘ Non-Belligerency in Rela- 
tion to the Terminology of Neutrality,” this Journat, Vol. 35 (1940), p. 121. 

The term was used in the discussions of the Budapest Conference of 1934. 

18 Jessup uses the term “supporting state’”’ for a state which aids a defending state with- 
out armed force. He suggests it may discriminate in respect of economic and financial 
embargoes, withdrawal of diplomatic and consular representatives, financial, economic and 
other aid, fuel, provisions and repairs for battleships. Harvard Research, Report on Neu- 
trality, ibid., pp. 879-880, 902. By analogy he calls attention to the similar attitude of 
several Latin American states after the United States entered the last war, p. 880 et seq. 
188 Presumably in this case the public use is the national defense. 
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erents as a species of eminent domain.'® It is not unlike the principle un- 
derlying Article 19 of Hague Convention V of 1907, which allows bellig- 
erents and neutrals alike to requisition and use railway material coming 
into their hands from the territory of the other, compensation being paid 
therefor. 

In a letter of May 1, 1941, to Senator Bailey, Chairman of the Senate 
Committee on Commerce, in regard to the pending legislation, Secretary 
Hull wrote, ‘‘It is believed that there is adequate authority in international 
law for this method of acquisition.”” He enclosed a resolution dated 
April 26, 1941, of the Inter-American Financial and Advisory Committee, 
recommending to the American governments that they take over the 


utilization of foreign flag vessels idle in their ports ‘‘in accordance with the 
rules of international law” and “‘their respective national legislations’’ 
to meet the shipping emergency.?° Secretary Hull also referred to certain 
precedents in the last war of the seizure by neutrals of belligerent vessels.”! 


19 Supra, p. 499, note 5. 

20 The Committee resolves: 

“To recommend to the governments of the American Republics: 

“(a) That they declare that the foreign flag vessels in American ports, the normal com- 
mercial activities of which have been interrupted as a consequence of the war, may now be 
utilized by the American Republics in accordance with the rules of international law and the 
provisions of their respective national legislations, in such manner as to promote the defense 
of their economies as well as the peace and security of the continent. The utilization of 
said vessels may be effected by the American Republics either through agreements with the 
owners of the vessels or by virtue of the right of each of the American Republics to assume 
complete jurisdiction and control over such vessels, and as they may deem it convenient to 
satisfy their own requirements. 

[(b) That just and adequate compensation be made.] 

“(c) That they reaffirm their full right to the free navigation of those vessels, both in 
their national and international trade, once they are under the flag of any one of the Amer- 
ican Republics, and that they agree upon measures tending to facilitate the effective exercise 
of said right.”” Senate Report 277, 77th Cong., 1st Session, p. 4. 

21 “Some precedents of the seizure by neutrals of vessels belonging to belligerents were 
referred to as follows by Assistant Secretary Long at the executive session of your committee: 

“(1) In November 1915 the Italian Government requisitioned thirty-four German mer- 
chant vessels in Italian ports. The German Government made no protest, hoping, no doubt, 
that Italy would join the central powers or would at least remain neutral. 

“(2) In February 1916 the Portuguese Government requisitioned seventy-two German 
vessels in Portuguese ports. The alleged cause of the seizure was stated to be the economic 
situation created by the illegal destruction of Portuguese shipping by German submarines. 
The two nations were formally at peace although hostilities between their colonies in East 
Africa had taken place. 

““(3) In May 1917 the Brazilian Government, having revoked its proclamation of neu- 
trality, requisitioned forty-two German vessels. After Brazil’s declaration of war in 
November, they were leased to the French Government. 

“(4) In August 1918 Spain requisitioned about ninety German vessels in Spanish ports. 
The Spanish Government declared that the seizure was indispensable for its existence, and 
apparently regarded the vessels requisitioned as substitutes for its own vessels sunk by 
German submarines, and consequently no compensation was payable. 


‘ 
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From a review of the authorities and precedents, it is believed to be sound 
law to base the Act in question on the fundamental right of a sovereign na- 
tion in time of war or peace to take and use, upon payment of compensation, 
any means of transport within its borders in case of extreme necessity. As 
Secretary Lansing said in a note to The Netherlands: 


The law of angary is but one expression of the fundamental right of a 
sovereign to control all private property within his jurisdiction. . 
No independent and sovereign nation has ever conceded that private 
property within its jurisdiction could not be subject to its will upon 
properly compensating the owner.” 


Of this general right, the right of angary is but a special phase or manifes- 
tation, and as such may or may not be applicable to the present situation. 
If the Act cannot be justified on this ground, it is difficult to perceive any 
legal warrant for it as the act of a neutral. Can additional strength be 
found in the status of ‘‘non-belligerency” under the interpretation of the 
Pact of Paris above mentioned? The status of a quasi-belligerent would 
tighten the emergency which made the action necessary, and no violation of 
international law could be charged, but only if a signatory has an option to 
throw aside the cloak of neutrality and to assist a defending state against 
a violator. 

Does the fact that the property to be taken consists of foreign merchant 
vessels in our harbors affect the exercise of this right? The foreign merchant 
vessels in question are apparently privately owned ships and no question of 
government property seems to be involved. Nevertheless, the vessels fly a 
foreign flag, are registered with their home governments, are in international 
practice accorded a foreign nationality, and are, by comity of nations fre- 
quently confirmed in treaties of commerce and navigation, granted certain 
exemptions from local jurisdiction while in port. The exempted jurisdic- 
tion is by treaty generally exercised by the consul of the flag. Indeed, they 
have been in the past accorded the fiction of being floating portions of the 
territory of their country. 

Nevertheless, the power of a local sovereign is, at least in emergency, to be 
regarded as supreme. The fiction above mentioned has been exploded in 


(5) Within the past few days France has requisitioned fifteen Belgian ships.” Senate 
Report 277, 77th Cong., Ist Sess., p. 5. 

These precedents are referred to by Fenwick, ibid., pp. 543-544; Harley, this JourNat, 
Vol. 13 (1919), p. 294 ff.; Bullock, British Yearbook, 1922-23, p. 116 ff. 

The Senate debates did not regard these instances as establishing a rule of international 
law or as on all fours with the present situation. Senator Bailey believed that the rule of 
international law is to the contrary and that the bill will set a new precedent which may be 
followed by other nations. Cong. Record, May 14, 15, 1941; Senate Hearings, ibid., pp. 
116-117. 

* Harvard Research in International Law, Report on Neutrality, ibid., p. 377. 
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England ** and America.** The jurisdiction of the state of the flag is not 
primary nor absolute. When the vessel enters a foreign port it comes into a 
supervening jurisdiction. By custom, supported by treaties and some deci- 
sions, an adjustment is made whereby the disputes involving purely internal 
affairs of the ship are frequently left to the jurisdiction of the consul at the 
port and not the local authorities, unless they ‘‘disturb tranquillity and pub- 
lic order on shore or in port.”” This practice, however, is a matter of comity 
and concession. 

The United States has enforced the Volstead Act of 1919 and the Seamen’s 
Act of 1920 as to foreign merchant vessels though interfering with the in- 
ternal affairs thereof. Besides, merchant vessels in port are subject to civil 
suits in rem and the officers and crew to civil and criminal suits for acts con- 
trary to the local laws. 

The foregoing relates to the taking in the first instance of the vessels them- 
selves. A separate question was raised in Congress as to the disposition of 
the vessels after the taking. Though the Government witnesses at the 
hearings contemplated that these vessels would be used in waters on this side 
of the world, the placing of any restriction on the use of the vessels was op- 
posed by Secretary Hull and other officials. This led to the most contro- 
versial amendment of those offered to the bill, as follows: 

And provided further, That the flagships of nations now engaged in 
war, taken over pursuant to the provisions of this act, will not be turned 
over to any nation now at war or used for the purpose of promoting their 
military and naval objectives.” 

Senator Bailey, who voted for the amendment in committee, believed the 
Lease-Lend Act allowed the President to turn the vessels over to a belligerent 


*3 Lawrence Preuss, ‘State Immunity and the Requisition of Ships during the Spanish 
Civil War,” this JourNaL, Vol. 35 (1941), p. 279, quoting Lord Atkin: ‘‘ However the doc- 
trine of exterritoriality is expressed, it is a fiction, and legal fictions have a tendency to go 
beyond their appointed bounds and to harden into dangerous facts.”” Chung Chi Cheung ». 
The King [1939] A.C. 160 at p. 174. Also quoting Hill, J., in regard to Soviet ships: “It 
was not suggested that ships were to be governed by any principles other than those ap- 
plicable to other chattels.” The Jupiter (1927), P. 122 at p. 144. Also quoting Lord 
Jamieson in approval in the El Candado, 63 Lloyds L. Rep. 83 at p. 87. 

*4 Fenwick, ibid., p. 218, quoting Cunard Steamship Co. v. Mellon, 262 U.S. 100 (enforcing 
the Volstead Act on foreign vessels), which regarded the fiction as ‘‘a figure of speech—a 
metaphor” and indicated that the national jurisdiction was ‘‘susceptible of no limitation 
not imposed by itself.” 

See generally Harvard Research in International Law, Report on Territorial Waters, 
by G. G. Wilson, Comment on Art. 18, this JourNAL, Spl. Supp., Vol. 23 (1929), p. 307 ff. 

* Fenwick, ibid., p. 222. As to liberating a person under extradition on a foreign vessel 
entering port, see Hyde, ibid., Vol. I, pp. 403, 608. In the Lotus decision the Permanent 
Court upheld the jurisdiction of Turkey to prosecute an officer of a French vessel in port 
for @ collision at sea resulting in the loss of a Turkish vessel and eight Turkish lives, 

* This was the amendment of Representative Culkin which was voted down in the House 
Committee and lost in the House, 220 to 160, and which was taken up by Senators Vanden- 
berg and Clark and voted down in the Senate Committee and lost on the floor, 43 to 38. 
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Power after the United States had once taken title.2”7. The title and posses- 
sion, he said, were to be taken, according to the langauge of the bill, ‘for 
such use or disposition as he [the President] shall direct.’”” The debate was 
on the proposition that this action if taken would be provocative and would 
amount to an act of war.2® In opposition, it was argued that most of the 
belligerent vessels were arrested originally because of sabotage,?* and further, 
that once seized and title taken, the United States was free to dispose of them 
as it pleased, even to the extent of transferring them to a belligerent or to 
belligerent uses. As to this question, it may be said that, although the 
seizure under the Act may be regarded as unneutral in Germany’s view that 
our shortage of tonnage was due to our aid to Britain, nevertheless there are 
no degrees of unneutrality, and that the subsequent transfer of these vessels 
to Britain is no more unneutral than other acts of the United States in aid 
of Britain. It was pointed out in the debates, however, that a series of un- 
neutral acts was a growing aggravation that might eventually amount to 
a challenge. The only other bases of justification would be the principles 
above mentioned, of self-defense and support to a victim state. 
L. H. 


THE VALIDITY OF THE GREENLAND AGREEMENT 


On April 9, 1941, an agreement ! relating to the defense of Greenland was 
signed in Washington by Secretary of State Cordell Hull ‘‘acting on behalf 
of the Government of the United States of America,’ and Mr. Henrik de 
Kauffmann, the Danish Minister in Washington, “acting on behalf of His 
Majesty the King of Denmark in His capacity as sovereign of Greenland, 
whose authorities in Greenland have concurred herein.”” The preamble to 
the agreement recites ‘‘the invasion and occupation of Denmark on April 9, 
1940 by foreign military forces” and concludes that “although the sover- 
eignty of Denmark over Greenland is fully recognized, the present circum- 
stances for the time being prevent the Government in Denmark from exer- 


27 Cong. Record, May 14, 1941, p. 4116. 

28 For a discussion of what is an act of war see Clyde Eagleton, ‘“‘Acts of War,” this 
JourNAL, Vol. 35 (1941), p. 321. He concludes that an act of war involves the employment 
of force, but that it does not create a state of war. ‘‘The act of war can be nothing less than 
an act of force—seizure of territory, blockade, landing of an armed force; but even such uses 
of force do not establish a state of war, nor do they lead in legal consequence to war.”’ Other 
factors must be added. The state affected “‘is free to make its own decision as to whether 
it will reply by war, and that decision does not in the least depend upon international law or 
etiquette.””’ He thinks “‘none of the measures thus far taken by the United States could 
be regarded as an act of war. . . . They do not measure up even to the stature of reprisals.”’ 
See J. B. Moore, Proceedings of American Philosophical Society, 1921, Vol. 60. 

2° The Act of 1917, however, apparently did not make them forfeitable in the circumstances. 

1 For the text of the agreement, see Supplement to this JourNAL, p. 129, and Department 
of State Bulletin (hereafter cited as Bulletin), Vol. IV, No. 94 (April 12, 1941), pp. 445-447. 
For relevant documents, see ibid., pp. 443-448, and ibid., No. 95, pp. 469-471. 
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cising its powers in respect of Greenland.’’ The preamble further recites 
that ‘‘the United Greenland Councils at their meeting at Godhavn on May 
3, 1940, adopted in the name of the people of Greenland a resolution reiterat- 
ing their oath of allegiance to King Christian X of Denmark and expressing 
the hope that, for as long as Greenland remains cut off from the mother 
country, the Government of the United States of America will continue to 
hold in mind the exposed position of the Danish flag in Greenland, of the 
native Greenland and Danish population, and of established public order;”’ 
mentions the agreement of the American Republics ‘that the status of 
regions in the Western Hemisphere belonging to European powers is a sub- 
ject of deep concern to the American Nations;”’ refers to the ‘‘grave danger 
that European territorial possessions in America may be converted into 
strategic centers of aggression against nations of the American Continent;”’ 
and adds that the ‘‘defense of Greenland against attack by a non-American 
power is essential to the preservation of the peace and security of the Amer- 
ican Continent and is a subject of vital concern”’ to the United States ‘‘and 
also”’ to Denmark. 

In Article I of the agreement the Government of the United States ‘‘reit- 
erates its recognition of and respect for the sovereignty of the Kingdom of 
Denmark over Greenland,” recognizes ‘‘that as a result of the present Euro- 
pean war there is a danger that Greenland may be converted into a point of 
aggression against nations of the American Continent,’ recalls ‘‘its obliga- 
tions under the Act of Habana signed on July 30, 1940” by the American 
Republics, and ‘‘accepts the responsibility of assisting Greenland in the 
maintenance of its present status.’’ 

Other articles provide that the United States shall have the right to con- 
struct, maintain, operate, and protect defense facilities ‘‘for the accomplish- 
ment of the purposes set forth in Article I;’’ that such defense facilities “‘ will 
be made available to the airplanes and vessels of all the American Nations 
for purposes connected with the common defense of the Western Hemi- 
sphere;” that the United States ‘‘shall have the right to lease for such period 
of time as this Agreement may be in force such areas of land and water as 
may be necessary”’ to fulfil the purposes of the agreement; and that the 
United States shall have “exclusive jurisdiction” over such defense areas, 
but that Denmark “retains sovereignty” over them. 

It is with the form and validity of this agreement, rather than with its 
substance or purpose, that this comment is primarily concerned. Mr. de 
Kauffmann was apparently without competence to conclude the agreement, 
and there is some doubt as to the legal capacity of Denmark. 

On August 26, 1939, Henrik de Kauffmann presented to President Roose- 
velt his letters of credence as Envoy Extraordinary and Minister Plenipo- 
tentiary of Denmark and Iceland to the United States,? and “‘he has since 
been recognized in that capacity as the official representative of the King- 
2 Bulletin, Vol. I, No. 9 (Aug. 26, 1939), pp. 163-164. 
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dom of Denmark.’’* When the Germans occupied Denmark on April 9, 
1940, they did not displace the Danish Government but permitted it to func- 
tion as a government under enemy occupation. No attempt appears to 
have been made at that time, or at any time prior to the agreement of April 
9, 1941, to recall Mr. de Kauffmann, even though, on April 10, 1940, he 
issued a public statement declaring that he ‘‘would work for one thing, the 
reéstablishment of a free and independent Denmark.”’* On April 13, 1940, 
President Roosevelt expressed his “disapprobation” of the ‘‘military ag- 
gression’’ against Denmark and Norway as an “unlawful exercise of force,” ® 
but the United States Government recognized no Danish government-in- 
exile (as there was none in fact) and continued its existing diplomatic staff 
in Denmark. On May 1, 1940, the Department of State announced “the 
provisional establishment of an American consulate at Godthaab, Green- 
land,” stating that ‘‘since communication between Copenhagen and Green- 
land has been interrupted, direct consular representation has been deemed 
advisable by the United States and by the Greenland authorities;’’® and on 
July 9, 1940, the Department announced that the Governor of North Green- 
land and ‘“‘a group of Danish officials connected with the administration of 
Greenland” were arriving in the United States ‘‘for the purpose of discussing 
economic matters pertaining to the trade and commerce of Greenland.’ 
On April 7, 1941, Secretary of State Hull wrote to Mr. de Kauffmann, en- 
closing ‘“‘a draft of the proposed agreement relating to the defense of Green- 
land, which I believe embodies the ideas agreed upon in the course of our 
various conversations.’’® 

In the light of cireumstances which Mr. de Kauffmann admitted were 
‘singularly unusual,” ° it is not surprising that the agreement was cast in the 
form of what is known in the United States as an “‘executive agreement,” 
rather than as a “‘treaty.’”’ A treaty would ordinarily have recited that the 

3 Department of State press release, April 14, 1941. Bulletin, Vol. IV, No. 95 (April 19, 
1941), p. 469. 

4 Bulletin, Vol. IV, No. 95, p. 471. The N. Y. Times quoted de Kaufimann as saying: 
“T am not prepared to take orders from the German Government. I represent Denmark 
and the King of Denmark here and nobody else. Denmark cannot be considered free as 
long as she is under the military control of a foreign power.”’ N. Y. Times, April 10, 1940, 
12:4. The following day, after a conference with President Roosevelt at which (reported 
the N. Y. Times), problems relating to the military occupation of Denmark and the status of 
Greenland were discussed, Mr. de Kauffmann was reported as saying: ‘‘ We agreed, of course, 
that Greenland belonged to the American continent’; and: ‘‘I gathered from the President’s 
words that he would continue to recognize me as the representative of my country. I came 
here to represent my King and a free and independent people.” N. Y. Times, April 11. 
1940, 1:3 and 7:1. 

§ Bulletin, Vol. II, No. 42 (April 13, 1940), p. 373. 

6 Jbid., Vol. II, No. 45 (May 4, 1940), p. 473. 

7 Ibid., Vol. III, No. 55 (July 13, 1940), p. 25. 

8 The Secretary of State to the Minister of Denmark, April 7, 1941. Jbid., Vol. IV, No. 
94 (April 12, 1941), p. 448. 

* Ibid., p. 448. The Minister of Denmark to the Secretary of State, April 9, 1941. 
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Danish Minister had ‘“‘full powers” to conclude it.!° A treaty would like- 
wise have required the consent of the United States Senate, and possibly of 
the Danish Rigsdag, a procedure which might have involved inconvenience 
of a sort. However, executive agreements are international engagements, 
and even in executive agreements it has been customary to indicate that the 
diplomatic representative who concluded the agreement on behalf of a for- 
eign government was “‘duly authorized”’ or ‘‘duly empowered” thereto by 
his government." The Greenland agreement contains no stipulation to that 
effect, but states merely that de Kauffmann was ‘‘acting on behalf of His 
Majesty the King of Denmark in His capacity as sovereign of Greenland, 
whose authorities in Greenland have concurred herein.” 

On April 12, 1941, the Danish Foreign Office informed de Kauffmann: 
“The Government strongly disapproves the fact that you, without authori- 
zation from here, and contrary to the constitution, have concluded an agree- 
ment with the Government of the United States regarding the defense of 
Greenland.”” To this should be added de Kauffmann’s own admission to 
Secretary Hull that ‘‘in accordance with our understanding I informed the 
Government in Denmark of the agreement only when it was made public at 
noon on April 10th.” Unless the Department of State has information 
not available to the public that the Danish Government secretly authorized 
the agreement, while pretending publicly (for understandable reasons) that 
it was unauthorized, the conclusion is irresistible that Mr. de Kauffmann 
lacked the competence to bind Denmark.“ He was so informed by the 

10 Cf. Jules Basdevant, La conclusion et la rédaction des traités et des instruments diplo- 
matiques autres que les traités in 15 Hague Recueil des Cours (1926), pp. 548 ff., 608 ff. See 
also Raoul Genet, Traité de Diplomatie et de Droit Diplomatique, Vol. III (1932), p. 413. 

1 See, for example, Department of State, Executive Agreement Series, Nos. 161, 165, 
169, 173, 175, 177, 178, 188, 184, 188, 189, 201. This is in no sense an exhaustive list, but is 
offered as an indication of current practice. In those executive agreements which are 
“effected by exchange of notes” nothing is ordinarily said about the diplomatic representa- 
tive being ‘‘duly authorized”’ to conclude an agreement, as there is no instrument to be 
signed jointly. It is only rarely that an executive agreement makes any reference to the 
full powers of those who sign it. For examples, see Executive Agreements, Nos. 163, 164, 
and 180. In these cases, however, the agreement was ratified in each case by the parties 
other than the United States. 

2 The Minister of Denmark to the Secretary of State, April 13, 1941. Department of 
State Bulletin, Vol. IV, No. 95 (April 19, 1941), pp. 470-471. The statement of the Danish 
Foreign Office is translated in de Kauffmann’s note to Hull. 

18 For an excellent treatment of the question of competence to bind a state to an interna- 
tional engagement, see Harvard Research in International Law, Draft Convention on the 
Law of Treaties, this JouRNAL, Supplement, Vol. 29 (1935), pp. 992-1009. The Research 
concludes that ‘‘a state is not bound by a treaty made on its behalf by an organ or authority 
not competent under its law to conclude the treaty.” See also Charles Fairman, ‘“‘Com- 
petence to Bind the State to an International Engagement,’ this JouRNAL, Vol. 30 (1936), 
pp. 489-462. Professor Fairman writes: ‘‘We may take it as our guiding principle that 
treaties are to be concluded by the competent authorities of the states or by their representa- 
tives, according to their internal law.”’ Loc. cit., p. 448. As to agreements by diplomatic 
representatives, he writes: ‘‘In principle, international law leaves it to each state to fix the 
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Government of which the United States regarded him as the official repre- 
sentative. 

In his note of April 13 to Secretary Hull, Mr. de Kauffmann stated that 
he had been officially recalled as Danish Minister in Washington and that he 
had learned unofficially from press reports ‘‘that the Government in Den- 
mark yesterday also declared the agreement of April 9, 1941, relating to the 
defense of Greenland to be considered as void,’”’ but that he believed both 
actions ‘‘to have been taken under duress,’”’ and added: ‘‘Consequently I 
consider it to be invalid both from the point of view of Danish and of gen- 
erally recognized common law.” Mr. Hull replied that the United States 
Government agreed that the Government in Denmark was acting under 
duress in purporting to recall Mr. de Kauffmann and that ‘‘in consequence 
I have the honor to advise you that it continues to recognize you as the duly 
authorized Minister of Denmark in Washington.” '* Ina press release issued 
the same day the Department of State stated that ‘‘no act of the Danish 
Government”’ since the German occupation of Denmark commenced “has 
been taken or can be taken save with the consent of the occupying power or 
as a result of its dictation. In view of the foregoing . . . the Government 
of Denmark can only be regarded as a government which is patently acting 
under duress and which is in no sense a free agent.’’ ' 

This argument based on duress does not appear to the writer to be well 
founded. There is no evidence that the Danish Government was repudiat- 
ing a validly binding international agreement; their position (as soon as they 
learned of it) was that the agreement was void ab initio because it was made 
by their acknowledged representative in Washington “without authoriza- 
tion” and “contrary to the constitution.” '7 The Danish Government may 


competence of these representatives. An undertaking given in disregard of limitations dis- 
closed or otherwise known does not bind. Limitations found to have been notorious might 
be deemed to have been known.”’ Loc. cit., p. 459. 

14 Bulletin, zbid., p. 471. 

18 Ibid. The Secretary of State to the Minister of Denmark, April 14, 1941. 

16 Thid., p. 470. 

17 Whether (aside from Mr. de Kauffmann’s lack of authorization) the conclusion of the 
Greenland agreement was contrary to the Danish constitution the writer is not competent 
to judge. Article 18 of the present Danish Constitution (which was adopted June 5, 1915, 
and amended Sept. 10, 1920) is translated in Dareste, Les Constitutions Modernes, Vol. I 
(1928), p. 400, as follows: “‘ Le roi ne peut, sans le consentement du Rigsdag, déclarer la guerre ni 
conclure la paix, contracter ni rompre des alliances et des traités de commerce, céder aucune por- 
tion de territoire, ni contracter aucune obligation qui modifie les conditions actuelles du droit 
public.” Ralph Arnold, in his Treaty-Making Procedure—A Comparative Study of the 
Methods Obtaining in Different States (Oxford, 1933), p. 31, comments as follows on Danish 
practice: ‘‘Such treaties as do not, under Article 18, require the consent of the Rigsdag, do 
not as a rule come into force until after the King’s ratification, and this applies equally to 
those which, under this same Article, require the consent of the National Legislature. Many 
conventions and minor agreements, however (and this applies particularly to agreements 
concluded by a simple Exchange of Notes), are frequently concluded without subsequent 
ratification.”’ 
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very well have been acting under duress in pointing out that the agreement 
was invalid ab initio, but this duress would not make an invalid agreement 
valid. Even if we assume that the agreement was a valid one, it is not clear 
that duress has the legal consequences attributed to it by the Danish Min- 
ister and apparently by the State Department. International law does not 
regard as invalid all acts made under duress. Treaties made under duress 
are valid.18 And there is no question of the right of a belligerent occupant to 
govern the territory under occupation, to retain or replace the officials of the 
occupied state, and, as Professor Hyde says, ‘‘to regulate all intercourse 
between the territory under his control and the outside world.’”’!® The 
State Department was therefore right when it stated that no act of the Dan- 
ish Government can be taken save with the consent of the occupying power; 
but the legal consequence is—not that the reported voidance of the agree- 
ment under duress was invalid—but that Denmark lacked the capacity to 
make the agreement in the first place.”° 

Is it possible that the Kingdom of Denmark, although under enemy 
occupation, retained the capacity to make an international agreement with- 
out the consent of the occupying Power, with reference to the Danish colony 
of Greenland, which was not under enemy occupation? The position of the 
United States Government on this question contains elements of contradic- 
tion. Mr. Hull wrote to Mr. de Kauffmann that ‘‘although the Government 
of the United States fully recognizes the sovereignty of the Kingdom of Den- 
mark over Greenland, it is unhappily clear that the Government in Den- 
mark is not in a position to exercise sovereign power over Greenland so long 
as the present military occupation continues,” *! and permitted the Danish 
Minister to make the agreement “‘acting on behalf of His Majesty the King 
of Denmark in His capacity as sovereign of Greenland, whose authorities in 
Greenland have concurred herein,” and to sign it as ‘‘Envoy Extraordinary 
and Minister Plenipotentiary of His Majesty the King of Denmark at Wash- 
ington.” Against this must be placed the statements of the Department of 
State that ‘no act of the Danish Government . . . can be taken save with 
the consent of the occupying power” and that Mr. de Kauffmann is “‘the 


18 Cf. H. Lauterpacht, Private Law Sources and Analogies of International Law (1927), 
p. 161, that ‘‘there are few questions in international law in which there is such a measure of 
common agreement as this, that duress, so far as States are concerned, does not invalidate a 
contract.” Cf. also Harvard Research, loc. cit., pp. 1151-3; remarks of Charles Henry Butler 
and Edgar Turlington, Proceedings of American Society of International Law (1932), p. 
45 ff.; A. D. McNair, The Law of Treaties (1938), pp. 129-130. 

19 C. C. Hyde, International Law Chiefly as Interpreted and Applied by the United States 
ag Vol. II, Sees. 690, 701, citing U. S. War Department, Rules of Land Warfare (1917), 
No. 304, 

20 Cf. the discussion of the distinction between capacity and competence in Fairman, loc. 
cit., p. 440. 

11 Bulletin, Vol. IV, No. 94 (April 12, 1941), p. 447. The Secretary of State to the Min- 
ister of Denmark, April 7, 1941. 
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official representative of the Kingdom of Denmark.” 22 Now if we assume 
that, despite the fact that it was under German occupation, the Kingdom of 
Denmark retained capacity to make or not to make the agreement relative 
to Greenland, we are faced with the fact that the only Government of Den- 
mark which we recognize has denied that it authorized or concluded such an 
agreement. 

If the agreement is a valid international engagement, the parties bound by 
it must be the United States and Denmark. Mr. de Kauffmann does not 
own Greenland. It is admitted by all concerned that Greenland is not an 
independent or autonomous unit of international law. Neither the King, 
nor de Kauffmann, nor the Greenland Councils has the capacity in inter- 
national law to make an international agreement. Whether the King of 
Denmark as sovereign of Greenland has the competence to make the agree- 
ment is a matter, not of international law, but of Danish constitutional law. 
Similarly, the ability of the Greenland authorities to confer competence on 
de Kauffmann is a matter of Danish constitutional law. It would seem 
that these matters can only be settled by the Danish Government, and 
that, whether or not it is under enemy control, the competence of its official 
representatives abroad can only be derived from that Government. 

However, the United States Government, while maintaining official rela- 
tions both in Washington and in Copenhagen with the Kingdom of Denmark; 
while recognizing no Danish government-in-exile; while recognizing the sov- 
ereignty of Denmark over Greenland; and while denying that the Govern- 
ment of Denmark is a free agent, nevertheless purports to make an interna- 
tional agreement with an unauthorized representative of that Government 
and apparently considers it binding on the Kingdom of Denmark despite the 
denial of the Danish Government to whom our diplomatic representatives in 
Copenhagen are accredited. Perhaps some one will discover that the agree- 
ment can be upheld on the basis of one of those mysterious emanations from 
the Kellogg Pact which are currently in favor, but in the appreciation of these 
the writer is unskilled. 

There remains the question whether the Act of Habana, signed on July 30, 
1940, by the representatives of the twenty-one American Republics, con- 
ferred any rights on the United States with reference to Greenland as 
against Denmark. An elaborate attempt was made in the Greenland agree- 
ment to fit it into the plan of the Act of Habana. Phrases from the latter 
were repeated almost verbatim in the agreement, and in Article I the 
agreement refers to the “obligations” of the United States under the Act of 
Habana as an apparent justification for ‘assisting Greenland in the main- 
tenance of its present status.’”” However, it should be clear—on the prin- 
ciple pacta tertiis nec nocent nec prosunt—that no Pan American treaty can 
confer rights on one of the signatories as against a non-signatory. 

Similarly, the policy of the United States known as the Monroe Doctrine 
® Tbid., No. 95 (April 19, 1941), pp. 469-470. Press release of April 14. 
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probably confers no legal rights on the United States in Greenland as against 
Denmark. However, if the alleged necessity for establishing defense bases 
in Greenland is real, it would seem preferable to base our action frankly on 
the Monroe Doctrine than on the speciousness of a pretended agreement with 
the Kingdom of Denmark. 

HERBERT W. Brices 


JUS INTER GENTES 


The term ‘“‘international law,’”’ as suggested by Bentham as the equiva- 
lent of jus inter gentes, is restrictive in meaning and misleading. The jus 
gentium advocated by Grotius was much more comprehensive. It embraced 
all the customs and the principles applicable to the members of the various 
gens who were under the jus gentium. Grotius was inspired to write his 
great treatise De jure Belli ac Pacis by his desire to mitigate the horrors 
of war. He was thinking primarily of the suffering peoples—‘“‘ populos’’— 
and not sovereigns. Kings, states, and nations were only the instrumen- 
talities authorized to speak and act for their peoples. 

The restrictive use of the term international law is an error having most 
unfortunate results. There is no sound justification for the repeated 
assertion that only states are subjects of the law of nations. That law had 
its origins in the rights of human beings. These rights did not flow from 
their allegiance to any sovereign. The means of protecting these rights 
were greatly limited, to be sure, but received increasing recognition in the 
slow development of international intercourse. Private international 
law, which the Anglo-American jurists have rather arrogantly termed con- 
flict of laws, is a great body of jurisprudence dealing with personal, individ- 
ual rights. These are governed by established principles and procedure. 
The law of prize has long acknowledged the rights of individuals to press 
their claims for damages on account of violations of international law. 
The rights of slaves and the punishment due to pirates have been the con- 
cern of the law of nations. 

The international rights of individuals have been too long subject to the 
arbitrary pretensions of sovereign states. In some glaring instances ques- 
tionable international claims in behalf of individuals have been exploited 
for diplomatic and aggressive purposes. In many cases the aggrieved in- 
dividuals have been left without effective redress because it did not suit the 
foreign policy of their governments. It is nothing short of iniquitous to 
assert that an individual has no rights whatever unless some nation is 
willing to support his claim. This certainly is not true within the state: 
why should it be true between states? Such an academic theory would 
leave the many thousands of heimatlos refugees in a most degraded condition. 

This theory that only states are the subjects of international law ignores a 
very simple and basic fact, namely, that whatever the nature of the claim 
or the means available for enforcing it by an individual, its foundation 
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logically is an original wrong—damnum—to a person. All else is fiction. 
To say that a man who happens to be heimatlos is without any interna- 
tional rights is as repugnant to a sense of decency as it is to common sense. 

This problem of the rights of individuals under international law has long 
been latent in diplomacy and litigation. It is now of supreme importance 
because of the attitude of the totalitarian powers who would suppress 
individual rights throughout the world. The dictators have no use for any 
kind of international law that runs counter to their ideologies and aggres- 
sive purposes. They gladly accept the traditional theory that individuals 
have no status under the law of nations. 

The unwavering ideal of democracies must of necessity be to exalt the 
rights of individuals. Viscount Halifax, now British Ambassador to the 
United States, in an address entitled “‘The World and Democracy,” de- 
livered at York, September 27, 1934, stated the purpose of democracy in 
the following language: 


The ultimate object of all government in the broadest sense is not 
merely the production of a State efficiently administered and orderly 
conducted; that is the means to an end—very important, but still the 
means to anend. The end itself is the fuller and freer development of 
human life so that each person may be enabled to make the most of 
his or her personality. Civics, politics—the regulation of the mutual 
relations of man to man in society—are the highest ways in which that 
development may be reached. 


The rights of peoples, of men, women, and children, are now gravely 
threatened throughout the world. The traditionalists in international law 
would do well to ask themselves whether they are rendering good service 
to the higher aims of international law if they continue to minimize the 
rights of individuals. 

It was most refreshing and encouraging to note during the sessions of 
the Annual Meeting of the American Society of International Law in Wash- 
ington, April 24-26, that the general trend of the discussion was to stress 
the rights of individuals. It was repeatedly urged that new methods and 
institutions should be devised to facilitate the claims of individuals for the 
redress of international wrongs and injuries. This tendency should receive 
general approval and support. Plans for the eventual restoration of inter- 
national law and order should include the administrative and judicial means 
of safeguarding the rights of individuals, irrespective of action by the state. 
No longer should we await the dubious intervention of governments in be- 
half of their “‘subjects.”” We must valiantly contend for the fuller recog- 
nition of the rights of human beings who are the proper, and the main, 
concern of all law. We must return to the earlier concept of the law of 
nations as Jus inter gentes. 

MARSHALL BROWN 


EDITORIAL COMMENT 


JURISDICTION OVER THE LITTORAL BED OF THE SEA 


On April 28, 1941, the United States Supreme Court decided that the State 
of Florida, under the statute presently to be mentioned, could lawfully 
prohibit a citizen of Florida, under penalty, from using diving apparatus 
in the taking of sponges at a point six miles off the coast of Florida.' Citi- 
zenship was not the ground on which the petitioner was convicted in the State 
courts of Florida. There he was convicted of violating a statute of Florida 
which prohibited any one from using diving apparatus in the taking of 
sponges in the Gulf of Mexico within three marine leagues (nine nautical 
miles) off the west coast of Florida; this zone, according to Section 8087, 
Compiled Laws of Florida 1927, was characterized as “within the terri- 
torial waters of the State of Florida.’’ The decision of the Supreme Court 
of Florida? turned entirely on the question whether the State of Florida 
could bring within its jurisdiction a zone nine miles wide and punish offenses 
there committed. The Constitution of Florida of 1868, on which Florida 
was readmitted to the Union in 1868, and the Constitution of 1885, had 
fixed a zone of nine nautical miles as the western boundary of the State. 
Other States bordering on the Gulf of Mexico do likewise, including Ala- 
bama, Mississippi, Louisiana and Texas, Louisiana extending it to nine 
leagues. On the theory that the Florida extension of boundaries to nine 
miles had been approved by Congress in admitting Florida into the Union 
and by acquiescence had received the support of every State or person con- 
cerned, the Supreme Court of Florida sustained the conviction. 

The petitioner maintained both below and in his appeal to the United 
States Supreme Court that the attempt of Florida to extend its boundaries 
to nine miles from the shore was a violation of the Constitution of the 
United States, of federal treaties and executive orders and of international 
law, which had on numerous occasions fixed three miles as the limit of terri- 
torial waters or marine boundaries; that the State assumption of jurisdiction 
could not exceed the federal limitations; and that if the offense was com- 
mitted outside the territorial limits of the United States (more than three 
miles from shore) it could hardly be deemed inside the territorial limits of 
Florida. The petitioner denied that each State could, as the Florida court 
asserted, fix its own marine boundary subject to the approval of Congress, 
and that Congress had not, by admitting Florida into the Union, acquiesced 
in the Florida declaration of a nine-mile boundary. He denied also the 
Attorney General’s contention that a citizen of Florida was estopped to 
contest the geographical boundaries fixed by the Constitution of Florida. 
There was thus placed in issue the direct question whether Florida had juris- 
diction to punish the unlawful taking of sponges outside the three-mile zone 
but within the ‘territorial’ limits of nine miles asserted and claimed by the 
State of Florida. 


1 Skiriotes v. State of Florida, 61 S. Ct. 924 (1941); this JourNAL, infra, p. 569. 
? Skiriotes v. State of Florida, 197 So. 736 (Fla. 1940). 
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The United States Supreme Court on appeal decided the case on a ground 
not advanced in the argument, and left unanswered the important ques- 
tion whether Florida could prohibit the unlawful taking of sponges within 
the coastal zone of nine miles. It decided that Florida’s personal sover- 
eignty over the petitioner—rather than any territorial sovereignty over 
the sea bed—justified the conviction. It concluded that since Skiriotes 
was a citizen of Florida—although the record was barren of any affirmative 
proof on that point—the Florida Legislature had jurisdiction to punish 
Skiriotes for wearing a diving suit to quarry sponges, wherever he might be. 
The court cited in support some of the familiar cases of national jurisdiction 
based on personal sovereignty to control the actions of an American citizen 
abroad. 

But while this may have sufficed to catch the luckless Skiriotes, it was not 
a satisfactory disposition of the issue involved. Florida did not purport to 
prevent Florida citizens from wearing diving suits, any more than the United 
States or New York punishes American women abroad for wearing those 
funny hats. It purported to penalize the taking of sponges at a certain place 
in a certain way and the court might well have responded to the issue really 
raised. Possibly this might have invited a discussion of the question of 
conflicting State and Federal jurisdiction; it would also have determined 
whether only Florida citizens could be thus controlled in the mere use of 
diving apparatus, or whether the citizens of other States and nations, who by 
inference could not be thus controlled, were privileged to take sponges be- 
yond the three-mile limit. The court realized the narrow scope of its ruling 
but apparently felt justified in not saying more. 

To the present editor it seems that the court might, without undue risk, 
have grappled with the real problem. Not that the court did anything 
especially unusual. In the case of the Abby Dodge * the Supreme Court de- 
cided that a federal statute prohibiting the importation of sponges taken in 
the Gulf of Mexico outside territorial limits by diving methods and below a 
certain size could be justified under the power of Congress to regulate com- 
merce, without examining the question of jurisdiction over the place of tak- 
ing. In the Lotus case, the Permanent Court of International Justice 
justified Turkish jurisdiction, not under the Penal Code provision conferring 
jurisdiction over offenses committed abroad against Turkish nationals, but 
on the practically unargued point that an injury to a Turkish ship was an 
injury to the “territory” and gave Turkey jurisdiction over the offender.’ 

The matter of extending local jurisdiction into the high seas involves a 
reconcilation of the interests of the riparian state and of other states and their 
respective nationals. Much of that reconciliation has already been made 
and the compromises effected mark the rule of law, probably more stable than 
similar compromises in more fluid branches of social policy, e.g., the line 
between the police power and the Fourteenth Amendment. If, in the Skiri- 
3 223 U.S. 166 (1911). * Series A, No. 10. 
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otes case, we wish to examine the question of Florida jurisdiction over the 
sponge fishery outside the three-mile limit—the only constitutional and in- 
ternational issue presenting any difficulty—it would seem that distinctions 
must be made between an international and a constitutional boundary, 
between sedentary and other fishing, between regulation for the protection 
of the natural resource and an attempted monopoly for the benefit of resi- 
dents or citizens. 

These issues were not passed upon by the United States Supreme Court. 
But since practically all the States bordering the Gulf of Mexico fix their 
State boundary at least three leagues out, it could be argued that the federal 
Congress has acquiesced in it for domestic police purposes. No federal func- 
tion could probably be impaired by that extension, and of course no rights 
of other countries could be handicapped thereby. The international bound- 
ary or limit of national sovereignty would still be three miles.°> A unilater- 
ally asserted marine boundary, except possibly in the case of bays, is not 
usually challenged on announcement, but awaits enforcement in a specific 
case. Thus, the Norwegian and Spanish claims of extended marine juris- 
diction were challenged only when applied to foreign vessels, and the famous 
Moray Firth encroachment was retracted;® although no State needs to 
permit the importation of marine products taken in violation of its laws. 

What distinguishes the Florida sponge case from several other attempts 
to extend the marine frontier is the fact that the Florida regulation was 
solely protective, not monopolistic. It forbade all persons, nationals and 
aliens, residents and non-residents, to take sponges by diving methods, 
which would in time destroy the resource. The federal Government had 
supplemented this local law by a similar prohibition in the Gulf of Mexico 
outside State limits, a measure which apparently has not been challenged 
internationally. Whether the federal Government recognizes the boundary 
of State jurisdiction at three or nine miles is a constitutional question. It is 
possible to argue that even if State sovereignty can be recognized only up to 
three miles, the function of police jurisdiction to save the sponges can be 
divided between State and nation as they see fit. 

But internationally a different question arises. May a State or nation 
extend its jurisdiction into the high seas at will? Numerous attempts of 
this kind have been made. Where the claim sought merely to protect the 
riparian nation from injury more tolerance has perhaps been evident than 
when the claim involved an attempted monopoly of economic exploitation, 
such as fisheries, migratory or sedentary. Yet even for jurisdictional pur- 
poses there has been a reluctance to admit such extensions. When the 
United States sought to extend its liquor control to twelve miles under the 
Tariff Act of 1922, foreign countries protested and the famous liquor control 
treaties had to be concluded on a quid pro quo basis. If under the Anti- 


5 Cf. editorial by P. C. Jessup, this JourNAL, Vol. 33 (1939), p. 129. 
°P. C. Jessup, Law of Territorial Waters, New York, 1927, p. 434. 
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Smuggling Act of 1935 an attempt should be made to interfere with foreign 
vessels bound for foreign ports, there seems little doubt that foreign countries 
would justly regard it as a violation of international law.” Only vessels 
bound to the United States could, in the widest interpretation of the theory 
of the Hovering Acts, be regarded as properly within the scope of American 
legislation and jurisdiction, and then only under considerable restrictions in 
application. No assumed solicitude for ‘‘ protection of the national inter- 
ests’? can justify a general interference with and examination of foreign 
ships on the high seas. 

It is true that at the Hague Conference of 1930 thirteen States protested 
the three-mile rule as too narrow, and some urged a contiguous zone in which 
jurisdiction but not sovereignty might be claimed. But these proposals 
failed because the major Powers preferred to adhere to the traditional three- 
mile rule. Uruguay has recently proposed under a resolution of the Havana 
Conference that the maritime sovereignty of the American Republics be 
extended to twenty-five miles, a proposal not likely to meet general favor. 
Plausible claims can usually be advanced for extending the three-mile zone 
and to that extent cutting down the freedom of the high seas. The effort 
centers mainly around expanded fishing monopoly claims, the most recent 
of which is the Alaska salmon fishing claim embodied in the Copeland and 
Dimond Bills of 1937 and 1938.8 Several such claims have been settled by 
treaty or arbitration,’ probably the only way in which a measure of acquies- 
cence in such expansive claims can be secured or a workable compromise 
effected. 

But there is another type of claim—riparian exploitation or licensing of 
the sedentary fisheries or subsoil mines or petroleum reserves close to the 
shore but outside the three-mile limit. Here other considerations enter the 
problem. Could a country tolerate a permanent foreign occupation or 
stationary works at its front door, especially if the operations occur on a 
shallow bank or shelf? Practical considerations would seem to dictate a 
negative answer. In English history the Crown laid claim to minerals won 
from mines and workings below the low-water mark under the open sea 
adjacent to the coast but outside the three-mile limit.!° So, the pear! fisher- 
ies of Bahrein and Ceylon, extending many miles from shore, have for cen- 
turies been regulated by local ordinances of the riparian States, and Vattel 
seems to have supported the ancient claim of monopoly in these sedentary 
fisheries. The claim may be said to rest on several theories—the extension 
of the land to the shallow banks, the long historical use and presumption of 
acquiescence, the physical occupation, and the special fact that Palk’s Bay, 
if not the Gulf of Manaar, which divides India from Ceylon, may be deemed 


7T. Baty in this JouRNAL, Vol. 35 (1941), p. 227. 8 Cf. Jessup, supra, n. 5. 

* Daggett, “‘The Regulation of Maritime Fisheries by Treaty,” this JourNat, Vol. 28 
(1934), p. 693. 
10 Sir Cecil Hurst in 1923-1924 British Yearbook of International Law, p. 34. 
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a constituent portion of the British dominions. Even so, there would be no 
right to interfere with navigation and surface fishing beyond the three-mile 
limit. 

If the doctrine of terra nullius, supported by Oppenheim and Fenn, is in- 
voked, then physical occupation of the bed of the sea is necessary to acquire 
title and presumably to keep others off. What would constitute “effective 
occupation,” e.g., the building of platforms or the drilling of wells, may be 
debatable. Very recently Great Britain and Venezuela agreed to divide be- 
tween them the exploitation of the petroleum resources of the Gulf of Paria 
which lies between Trinidad and Venezuela, about 35 miles long and 70 
miles wide, practically entirely surrounded by land with the exception of two 
gaps, one at either end, six and ten miles wide respectively. The configura- 
tion of the Gulf of Paria might well justify this claim. A similar but less 
sustainable claim has been advanced by Louisiana asserting title to ‘full 
and complete ownership” of the waters of the Gulf of Mexico and of the 
arms, beds and shores of the Gulf ‘including all lands covered by the waters 
of the Gulf within the boundaries of Louisiana, as fixed in the statute,” to a 
distance of 24 miles beyond the three-mile limit. Although the federal Gov- 
ernment appears once to have fixed the boundaries of Louisiana at nine miles 
from shore, it remains to be seen whether any economic development by 
Louisiana, e.g., petroleum exploitation, at a distance of 27 miles, will be 
allowed to go unchallenged.” 

The Florida claim to control the manner of taking sponges at a distance 
up to nine miles from the shore could therefore be justified on the theories 
of historical assertion of jurisdiction and acquiescence therein, protective 
jurisdiction for the preservation of a natural resource, and possibly occupa- 
tion. The Florida statute escapes the more debatable but not necessarily 
unsustainable claims of licensing a national monopoly in the nine-mile zone 
or effective occupation of the bed of the sea. In any event, the Florida 
statute seems invulnerable to attack even if State sovereignty over the bed 
of the sea beyond three miles be denied. 

Epwin BorcHarD 


ESCAPED PRISONERS OF WAR IN NEUTRAL JURISDICTION 


One of the questions arising during the neutrality of the United States 
in the course of the current European War is that of the status of prisoners 
of war who make their escape and enter the United States. Probably the 
most publicized person within this description has been Baron Franz von 
Werra, leader of a German air squadron, reputed to have brought down 
fourteen British planes before he was captured and taken to Canada. At 
& point about one hundred miles north of Quebec, he escaped from his 

1 Message to Congress by President of Venezuela, April 19, 1941, and simultaneous 


statement published same day in Caracas and London. 
* Comment in 39 Columbia L. Rev. 317 (1939). 
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guards. Having a speaking knowledge of both French and English, he 
was able to make his way to the frontier and eventually crossed to the 
United States in a rowboat which he appropriated on the north shore. 
Late in January, 1941, police in Ogdenburg, New York, arrested him for en- 
tering the United States without reporting to immigration officers, and held 
him for immigration authorities. Pending further proceedings, von Werra 
was released on bond in care of the German Consul at New York. Some 
three months later it was reported that the German aviator had sailed for 
Peru on a Swiss passport, had proceeded to Bolivia, and had then travelled 
on a German passport to Rio de Janeiro, from which point an Italian plane 
had taken him across the Atlantic and a German airliner had carried him 
to Berlin.! 

It would of course be possible to argue that by reason of her aggressions 
Germany is not entitled to claim from the United States the treatment that 
a belligerent may normally claim for its combatants who enter neutral 
jurisdiction.2. For the purpose of the present comment, it will be assumed 
that the existing rules of international law on the matters involved were 
in force between the respective belligerents and the United States as a neu- 
tral at the time the incidents occurred. The inquiry may then be directed 
to (1) what the United States was obliged to do as a matter of neutral duty, 
(2) what discretion the United States had, under international law, in the 
choice of a policy, and (3) what municipal enactments might possibly assist 
in the discharge of the obligations of the United States and in the execution 
of its policy. Of the various possible situations, e.g., the bringing of prison- 
ers by their belligerent captors, entry into neutral ports on warships or prizes 
or cartel ships, the reception of sick and wounded prisoners into neutral 
jurisdiction, etc., only the case of able-bodied escaped prisoners voluntarily 
entering neutral jurisdiction in order to escape recapture will be here 
considered.’ 

The principle has long obtained that a prisoner of war who escapes from 
his captors and enters a neutral country is free, the theory being that the 
jurisdiction of a sovereign is exclusive and upon the sovereign’s will depends 
the liberty of any person within that jurisdiction. A frequently men- 
tioned historical incident is that involving several hundred Turkish and 
Barbary captives who escaped from a galley of the Spanish Armada wrecked 
off the French coast in 1588; France refused the request of the Spanish Am- 


1 This brief statement of facts is based principally upon accounts in the New York Times, 
particularly the issues of January 25, 26, May 1, 3, 1941. 

2 Cf. the statement of Mr. Secretary Hull before the Foreign Affairs Committee of the 
House of Representatives, as reproduced in Department of State Bulletin, Jan. 18, 1941, 
at p. 90, and in this JourNAL, infra, p. 540. 

* This leaves out of consideration the status of such a person as von Werra in South 
American countries to which he may have gone after leaving the United States. 

* Vattel, Droit des gens, liv. iii, ch. vii; Hall, International Law (7th ed.), p. 659. 
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bassador for their return and sent them to Constantinople. That there was 
sometimes doubt as to the precise extent of the neutral state’s obligation will 
appear from a case in the appellate court in Brussels in 1871. A French 
noncommissioned officer who had been a prisoner of war of the Germans had 
made his way to Belgium, where he was detained by military order and 
prevented from returning to France to rejoin the French army. An action 
having been begun in civil court to secure the Frenchman’s release, the 
Court of Appeals refused to admit the competence of civil courts, under 
the Belgian Constitution, to overturn the decision of the military authorities 
concerning this ‘‘ militaire étranger.’”’ ® However sound the policy followed, 
the judgment itself seems open to valid criticism as being narrowly based on 
municipal law and not meeting the essential point of the Belgian state’s 
obligation under international law.’ 

In the 19th century there was effort to incorporate the principle in a 
multilateral treaty. The Declaration of Brussels of 1874 was apparently 
formulated with the understanding that escaped prisoners of war who 
entered neutral territory ceased to be prisoners.’ In a resolution of 1906, 
the Institute of International Law approved the rule that ‘‘ Les prisonniers 
de guerre deviennent libres par le seul fait de se trouver sur le territoire 
neutre.” * Hague Convention V of 1907 contains, as the first paragraph 
of Article 13, the following: ‘‘A neutral Power which receives escaped pris- 
oners of war shall leave them at liberty. If it allows them to remain in 
its territory it may assign them a place of residence.”’ !° 

This paragraph seems to embody elements of preéxisting customary law." 

5 Cayet, Chronologie Novenaire, Introduction, in Petitot, Mémoires (1823), Vol. XX XVIII, 
Pt. 1, pp. 407-409. 

5 Revue de droit internatinal et de législation comparée, Vol. III (1871), pp. 357-358. 

7 Cf. Bluntschli, Das moderne Vélkerrecht (1872), p. 433: ‘‘ Mir scheint, es kommen weniger 
noch die militiirischen Anordnungen, als vielmehr die vélkerrechtlichen Pflichten in Be- 
tracht.”’ 

8 Actes de la conférence de Bruzelles (1874), pp. 314, 318. 

* Annuaire, t. XXI, pp. 380, 382. 

10 36 Stat., Pt. 2, pp. 2310, 2324~2325. Five delegations at The Hague had submitted 
proposals on the point, as follows: (French) ‘‘Les prisonniers qui, s’étant échappés du ter- 
ritoire du belligérant qui les retenait, arrivent dans un pays neutre, doivent y étre laissés 
libres;” (British) ‘Les prisonniers qui, s’étant échappés du territoire du belligérant qui les 
retenait ou du territoire ennemi occupé par un belligérant, arrivent dans un pays neutre, 
doivent y étre laissés libres;’’ (Swiss) ‘‘Les prisonniers qui, s’étant échappés du territoire du 
belligérant qui les retenait, arrivent dans un pays neutre, doivent y étre laissés libre, si 
PEtat neutre les recoit et tolere leur séjour, ce qu’il n’est pas tenu de faire;” (Netherlands) “Les 
prisonniers qui, s’étant échappés du territoire du belligérant qui les retenait, arrivent dans 
un pays neutre, et ceux qui y arrivent comme prisonniers de guerre d’une force armée qui se 
réfugie sur le territoire neutre, doivent y étre laissés libres;” (Belgian) “‘L’Etat neutre qui 
recoit des prisonniers évadés ou amenés par des troupes se réfugiant sur son territoire, peut les 


ye en liberté ou leur assigner une résidence.”’ Deuxitme Conférence de la Paiz, III, 
62-263, 


" The United States and Germany are parties to Hague Convention V, but Great Britain 
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There has not been complete agreement on its meaning. An authoritative 
writer on the general subject soon after the Hague Conference concluded that 
a neutral state into which prisoners had escaped might legally intern them,” 
but the authors of some leading treatises apparently interpret the rule to 
mean that prisoners coming on neutral territory (without reference to 
whether the neutral state “receives” them in the sense of permitting entry) 
are ipso facto at liberty, and make no suggestion as to discretion resting 
solely with the neutral state." At least one publicist has made an attempt 
to classify escaped prisoners entering, e.g., into those who have engaged in 
hostilities since their escape and those who have not, and has advocated a 
distinction in the treatment to be accorded.“ It was natural that states 
which were neutral during the World War of 1914-1918 should have pro- 
ceeded upon the assumption that there was at least no duty to punish es- 
caped prisoners entering their territories, but this does not settle the ques- 
tion of whether it would be a violation of international law for the asylum 
states to intern, since internment is not considered punishment.'® 

A fair construction of the 1907 convention, and one which is not incon- 
sistent with customary rules or with practice in the World War of 1914- 
1918, would seem to leave four alternatives open to the neutral state: (1) to 
refuse admission to its territory to escaped prisoners; (2) if it receives them, 
to expel them under the same conditions as it might expel any ordinary 
alien; (3) if it receives them, to leave them ‘‘at liberty” in the sense of 
permitting them to return to their homeland; (4) to detain them for the 
duration of the war and assign them a place of residence without necessarily 
“interning” them in the ordinary manner.'? A special case would be that 
of a prisoner who had committed an offense against ordinary criminal law 
in the course of his escape. In general, the commission of a minor offense 
in the state of former captivity would not change the person’s status in 


and Canada are not. By Art. 20 of the instrument, it is not to apply unless all belligerents 
in a particular war are parties. 

12 Armand du Payrat, Le prisonnier de guerre dans la guerre continentale (1910), pp. 437-438. 

18 Cf. G. G. Wilson, Handbook (2nd ed., 1927), p. 270. 

14 Kleen, Lois et usages de la neutralité (1898-1900), Vol. II, p. 26. Cf. Paul Heilborn, 
Rechte und Pflichten der neutralen Staaten (1888), pp. 32-34. 

6 See, for example, Consultation no. 250 du dep. de just. et pol., du 9 février 1917, Droit 
Fedéral Suisse (ed. Walther Burckhardt, 1930), Vol. I, p. 69. 

16 G, Sauser-Hall, ‘‘De l’internement des prisonniers de guerre,” Revue générale de droit 
international public, Vol. XIX (1912), pp. 40, 47. 

17 Fauchille, Traité de droit international public, Vol. II (1921), p. 684; Oppenheim, In- 
ternational Law (6th ed., 1940), Vol. II, pp. 580-581. 

The British Manual of Military Law, 1914, contains the following provision at p. 311: 
“Prisoners of war who succeed in escaping into neutral territory regain their liberty, but 
they cannot claim to remain there. It rests with the neutral State whether it will grant or 
refuse them admission, and in the latter case, whether or not it will allow them to remain on 
its territory. If they are allowed to remain, the neutral State may compel them to make 
their residence in a specified locality.” 
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the neutral state of asylum.!§ The commission of an ordinary crime falling 
within the terms of an extradition treaty between the belligerent state of 
former captivity and the neutral state of asylum would seem to justify ren- 
dition for trial on this charge without the demanding state’s obtaining the 
right to make the accused again a prisoner of war. 

In view of the considerable discretion left to each neutral state as to its 
treatment of escaped prisoners, the state’s legislative policy and adminis- 
trative execution of it are obviously of practical importance. Statutory 
provision for internment of any person who has been a prisoner of war in a 
belligerent state and who has escaped to the United States would appear to 
be a reasonable procedure. It would recognize the fact, brought out in 
the Franco-Belgian incident of 1871 referred to above, that such a person 
has come to be ‘‘at liberty” in the sense of having ceased to be a prisoner 
of war with all of the disabilities attaching to that status, but it would also 
recognize that he has not ceased to be a combatant of his own country. It 
would avoid the absurdity of setting aside all municipal laws concerning en- 
try and transit because of some imaginary special privileges of persons 
who have been war prisoners.!® Certainly ex-prisoners who are still under 
the orders of their own government should not have a status which, under 
the broadest possible definition of ‘“‘liberty’’ as used in the Hague Conven- 
tion, might place them in a very favored position as compared with even 
American citizens, who are expected to comply with ordinary municipal 
law concerning entry into and departure from the country. Finally, if 
there were a policy of internment, persons assisting those interned to leave 
the country would, unless enjoying jurisdictional immunity, come auto- 
matically under the existing provisions of the criminal code on this subject.”° 

RoBert R. WILSON 


18 In the Catherine Elizabeth, 5 C. Rob. 232 (1804), Sir William Scott said that a ship’s 
master, being a prisoner of war, “had a perfect right to attempt to emancipate himself by 
seizing his own vessel.” In this instance the prisoner had seized the ship of the captor. 

It is pertinent to note that by U. S. General Order No. 207 (July 3, 1863) “‘it is the duty 
of the prisoner to escape if able to do so.” 

For references in this note the writer is indebted to Dr. W. E. S. Flory, whose dissertation 
on the subject of the development of international law relating to prisoners of war is in 
course of publication. 

Tt is realized that there might be valid reasons for distinguishing those prisoners 
coming into neutral jurisdiction of their own accord from those who might be brought in by 
their captors, but even in the case of the latter internment would not seem to work undue 
hardship. Cf. du Payrat, op. cit., p. 437. 

7718 U. S. C. A. Sec. 37 (40 Stat. 223): ‘‘. . . Whoever, within the jurisdiction of the 
United States and subject thereto, shall aid or entice any interned person to escape or at- 
tempt to escape from the jurisdiction of the United States, or from the limits of internment 
prescribed, shall be fined not more than $1,000 or imprisoned not more than one year, or 
both.” By the same section, the internment referred to is that “in accordance with the 
law of nations.” 
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THE ROLE OF ORGANIZATION IN INTERNATIONAL LAW 


The appearance of a recent volume* in which the traditional basis of in- 
ternational law is discarded and a new ‘“‘functional approach ”’ is proposed, 
directs our attention once more to the part which organization must play 
in the development of international law. We have been told on various 
previous occasions that the international community was over-organized, 
that the various procedures for the compulsory settlement of disputes and 
particularly for the enforcement of the law went too far ahead of the senti- 
ment of the international community, and that it would have been wiser to 
have sought to cultivate good will among the nations rather than coerce them 
into obedience to a law which they might not recognize as just. Whenever, 
it has been said, organization seeks to impose rules of law which have not 
behind them the support of public opinion, it is inevitable that the rules 
will be challenged and the organization be found ineffective to uphold them. 

According to the functional conception of the law, now advocated, not 
only were the efforts made during the past twenty years to organize the 
international community misdirected, but they had quite the opposite 
effect from that which was intended—they operated not in the interests of 
peace and order but actually ‘“‘as an agency of disharmony and conflict.’’ 
Organization should have been a secondary, not a primary, objective. Legal 
rules should not be created in anticipation of the conditions calling for them; 
rather they should be sought in the “‘immanent lawfulness of actual behav- 
ior,’”’ so that states may be enabled to function “in the manner in which 
they necessarily must if they are to give expression to their inherent sig- 
nificance.’”’ There must be a system of law which “instead of restricting 
states, represents the conditions under which their functional ends can 
be best attained’’; there must be a system of law which ‘“‘by suggesting a 
frame of reference for the highest degree of constructiveness in codrdinate 
conduct, stimulates an inherently orderly functioning, and thereby coun- 
teracts any arbitrary use of power.”’ 

The new functional theory points out that the traditional system of in- 
ternational law made the mistake of thinking of states as “persons” and 
endowing them with the qualities attributed to persons by the individual- 
istic theory of private law. Rules of law were formulated in terms of the 
rights and duties of these artificial units, rather than in terms of standards 
of conduct based upon their actual ‘“‘inter-relatedness.’’ This necessarily 
led to emphasis upon the sovereignty and independence of states, and it 
had the effect of isolating them from one another as if by decree of inter- 
national law itself. Hence it was to be expected that they should seek 
to settle their conflicting aims not in terms of the common interest of the 
international community, but in terms of their immediate self-interest. 
Moral principles were indeed acknowledged as binding upon nations, after 

* Law Without Force. The Function of Politics in International Law. By Gerhart 
Niemeyer. Princeton University Press, 1941. See, infra, p. 527. 
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the analogy of the moral law governing the conduct of natural persons; but 
these proved to be unequal to the task of restraining arbitrary conduct. 

The indictment brought by the new functional theory against the exag- 
gerated degree to which the conception of ‘‘sovereign states” was carried 
during the last decade of the 19th century and the opening decades of the 
20th can readily be accepted. New means of transportation and communi- 
cation had made possible closer political, economic and social relations 
which called urgently for international regulation; but the most that could 
be obtained was a succession of conventions dealing with the mechanical 
means involved in the regulation of these relations, together with conven- 
tions looking to the promotion of relatively minor common interests, such as 
international public health, where there were no conflicts of policy. None of 
these conventions attempted to meet the clashes of national interest which 
contained a standing threat of war. When we look back with the perspective 
of recent years and survey the proceedings of the Hague “‘ Peace Conference” 
of 1907 we are appalled at the blindness of the statesmen at that ‘‘ august 
gathering.’ Eleven of the thirteen conventions there adopted related to 
the conduct of the next war. Not a single convention dealt constructively 
with the underlying causes of war. When we read the works of Hall and of 
Westlake, of Bonfils and of Rivier, of de Louter, von Liszt, or any of the 
other outstanding treatises, even that of Oppenheim, we are unable to com- 
prehend how they could have failed so completely to foresee the future 
and call for a constructive development of the law. The conception of a 
“nositive’’ approach to the law had laid a heavy hand upon international 
lawyers. It was thought of more importance to determine whether a par- 
ticular rule had or not received the consent of states, irrespective of its in- 
trinsic worth, than to criticize the inadequacy of the law as a whole to meet 
the needs of the international community. 

What statesmen and scholars of the pre-World War period failed to per- 
ceive was clearly seen at the close of the war. The primary need of the 
international community was the need of protection against violence. 
Here was a ‘“‘function”’ of the first order, to be met before any other func- 
tions could be considered. The mistake of 1920 was not the mistake of 
creating an “‘organization”’ before there was “‘an inner sense of order” in 
the international community. The need for the organization was there, 
demonstrated beyond question by the anarchy of the World War. The 
mistake was rather in the failure to realize that there were other needs of 
the international community of almost equal importance, other functions 
to be performed if a lasting order was to be obtained. Unless international 
law could be extended so as to cover the hitherto unregulated relations of 
economic conflict, it was over-confident to believe that the organization 
created to give protection against violence would be able to function efiec- 
tively. Doubtless it was too much to expect that the statesmen assembled 
at Versailles should have seen that the traditional rule of laissez-faire in 
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international economic relations had outlived its day. By far the graver 
blunder was the failure to see that fact during the years succeeding the 
conference, when the evidence of the need of bringing order out of the an- 
archy of competitive production and distribution became more and more 
compelling. 

The fundamental error of the proposed functional approach to interna- 
tional law is that it insists that organization be delayed until such time as 
the need for it would be so obvious that it could be set up without the aid 
of sanctions or other methods of force to enable it to attain its ends. Ap- 
parently nothing can be done to promote, by means of organization, a 
better understanding of what constitutes the common interest of the com- 
munity as distinct from the more immediate interests of its individual 
members. This is a reversal of the experience of history in respect to na- 
tional institutions, which show us that parliaments, in the course of seeking 
concrete ways and means of protecting interests already recognized as 
calling for legislative regulation, may develop a clearer conception of the 
content and scope of the national interest. When the Constitution of the 
United States was being drafted in 1787 the delegates at Philadelphia had, 
indeed, before them certain definite evils of the existing Confederation 
which they wished to remedy; and they created an organization which 
seemed to them adequate to attain the desired objectives. Once the organi- 
zation was set up and undertook its task of correcting the special conditions 
that called for correction, the conception of the common interest of the 
whole nation, as distinct from the mere reconciliation of the conflicting 
interests of the several States, widened greatly. A forum had been created 
in which there could be a free exchange of views as to the respective relations 
of local and national interests; with the result that the conception of na- 
tional interest grew stronger year by year, and the organization was enabled 
to anticipate national needs and thereby build up a sense of national unity. 
The demand for unity can, of course, be carried too far—further than the 
point at which there is assurance of the support of public opinion in the local 
areas of the nation. But that is an eventuality not likely to be witnessed 
in a freely established international organization for many generations 
to come. 

It was not ‘‘too soon” in 1920 to organize the international community 
in the interest of law and order. To have delayed the organization until 
there had developed among the nations a greater realization of the need of 
law and order, would not have hastened the realization. What was needed 
was, indeed, a clearer understanding of the scope of the objectives of ‘‘peace”’ 
and ‘“‘security”’ set forth in the preamble of the Covenant of the League of 
Nations. Peace should have been conceived in dynamic rather than in 
static terms, as a continuing process of adjusting individual national interests 
to the interest of the community of nations as a whole. Security should 
have been conceived, not in terms of maintaining a political status quo, but 
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in terms of the assurance to each member of the community that the vital 
needs of its people would be taken into account in the formulation of general 
economic policies. It is to be hoped that the catastrophe that has come 
upon the world will enable us to see more clearly what the objectives of a 
future organization must be, so that strong measures to meet the primary 
need of the suppression of violence and the substitution of peaceful pro- 
cedures will be accompanied by equally vigorous action looking to the 
improvement of the social and economic conditions that lead to acts of 


violence. 
C. G. FENWICK 


LAW WITHOUT FORCE * 


It is impossible in the space of a review to give an adequate critique of a 
book as important as Dr. Niemeyer’s Law Without Force. The reviewer will, 
therefore, limit himself to indicating something of its nature and scope and 
to urging his colleagues to read it. Much of the book is written in the 
unhappy jargon of the sociologist, but the content repays the effort required 
to translate that jargon into the English language. 

The purpose of the author is nothing less ambitious than “‘a conceptual 
renovation of international law’’—a searching analysis of the function of that 
law in contemporary society and a suggested new orientation to the dilemma 
which he phrases aptly as ‘‘the unreality of international law and the unlaw- 
fulness of international reality.”” This task the author approaches with in- 
telligence, with relentless honesty, and with a breadth of learning which per- 
mits him to tap the fields of jurisprudence, political philosophy, economics, 
sociology, psychology, and history for the guidance they may give in the 
erection of his conceptual structure. 

His sections on the historical réle or function of international law are most 
illuminating. International law—such as it then was—could be a reality for 
the precursors of Grotius because of the conception of a harmonious universe 
unified by God and because in fact ‘‘the church and the spiritual universality 
of religious institutions provided a social group which had international 
ramifications and whose influence succeeded in imposing certain limitations 
on the particular interests of national states.”” (pp. 77, 137.) With Grotius 
came a new conception of the state as both the subject and the creator of 
international law. The Roman law concepts of the person and his individual 
rights, and of society as a voluntary combination of persons, were attributed 
to the state and the international community, and flourished in the personal- 
istic and atomistic thought of the 17th century (pp. 294, 139 ff.). But here, 
also, international law was a reality because the dynastic solidarity of the 
European balance of power system was strong enough “‘to carry the main 

* Law Without Force: The Function of Politics in International Law. By Gerhart Nie- 


meyer. Princeton: Princeton University Press; London: Humphrey Milford, 1941. pp. 
xiv, 408. Index. $3.75. See supra, p. 524. 
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institutions of international law through the dangerous period in which the 
subjective viewpoint of the individual state had definitely gained ascendancy 
over religious universalism.”’ (p. 77.) Ina third period in which individ- 
ualism manifested itself ‘‘in economics as free enterprise, in law as freedom of 
contract, in the state as parliamentarism and party-rule,” and in interna- 
tional politics as nationalism and imperialism, it was ‘‘the international class 
of trading and manufacturing Bourgeoisie, with their world-wide range of 
intertwined interests and connections, who depended, for their very exist- 
ence, on the restriction of state action by an international system of law.” 
(pp. 60, 77.) In each of these three periods ‘“‘the groups whose international 
solidarity of interests required a wider-than-state system of law were socially 
important enough to be able effectively to carry the idea and practice of a 
system of international law against the specific interests of national govern- 
ments.”’ (pp. 76-77.) Furthermore, in each period the social function of 
international law could be supported by an appeal to divine or natural 
law—in short, by an appeal to a moral basis of international law. Even 
the positivists had to import doctrines of universal morality to explain the 
obligatory force of international law. (pp. 158 ff., 167 ff.) 

The breakdown of the present ‘‘historical form” of international law the 
author traces to the loss of social influence by those classes within the state 
“whose interests were inherently international,’ and to a conceptual error 
which persists in basing the obligation of international law on a common 
morality among nations at a time when the appeal to morality is ineffectual 
in international affairs. In sections on ‘‘the end of laissez-faire,’ state con- 
trol over trade, ‘‘the politicization of social life,” ‘freedom of action for 
governments,” the author develops his thesis that, whether or not one ap- 
proves it, the fact is ‘that this period is one of the organizational consolida- 
tion of society both in large territorial blocs of governmental units, and into 
functional and legal ascendancy of the government over the individual” 
(p. 96); and that the functional and moral bases on which international law 
was grounded are no longer adequate bases for a system of international law 
which must cope with the contemporary structure of world politics. 

At some length Dr. Niemeyer demonstrates the sociological, philosophical, 
and practical inadequacy of atomistic and personalistic concepts and of legal 
formalism as an approach to international law. The attempt to base the 
theory of international law on the notion of the independent state with its 
sovereign will and on the “community of nations’ was bound to fail. 
‘“‘From the notion of originally free and independent wills of originally sepa- 
rate persons to the idea of legal order there leads only one logical way: that 
of the voluntary submission of the individual person to common authority 
or to common rules.’”’ (p. 140.) But the socially cohesive forces which 
seemed for a time to permit the paradox of a “‘voluntaristic’’ system of law 
which was yet ‘‘obligatory”’ are disappearing. The current cry is for more 
“international organization.’’ Yet behind the idea of international organi- 
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zation lies a mechanistic conception of the international community as com- 
posed of independent units which must voluntarily combine. Because the 
individual unit is regarded as more ‘‘real”’ than the international community, 
there is a “‘ permanent and never ending attempt to decide the undecidable 
issue between the interest of the particular state . . . and the standard of 
the collectivity. . . . Thus in its very foundations, the present system of in- 
ternational law harbors insoluble antinomies: individual vs. community; 
nationalism vs. internationalism; isolationism vs. collectivism. The prob- 
lems arising out of these antinomies can in themselves never be solved . . . 
but will simply become insignificant in the light of a changed outlook.” 
(pp. 289-293.) 

The common deficiency of previous sociological approaches to law—e.g., 
those of Pound, Cardozo, Duguit, Ihering, and Tawney—‘‘consists in the 
fact that they retain an individualistic or atomic conception of society. 
Against the background of such a conception, any theory explaining or criti- 
cizing the law in terms of social ‘contexts’ must take as its criterion of value 
the desires, intentions or needs of the concrete persons that ‘compose’ so- 
ciety.” (p. 257.) But the criterion of legal order must be function, not 
purpose or interest. 

Something of the flavor of Dr. Niemeyer’s ideas may be garnered from the 
following scattered quotations: “‘It is not the separate existence of states that 
requires international rules and calls for international regulation: interna- 
tional law is needed in so far as there are problems of order and relationship 
transcending the single state, in so far as there is interrelatedness between 
nations.”” (p. 309.) ‘We have to realize that rules of order are contained 
in the structure of social relationships, and not in the command of authority. 
We have to learn to eliminate the notion that persons are the units of social 
reality, and have to focus our attention on the interpersonal contexts of 
which society really consists.” (p. 400.) ‘‘The state is an organization, 
and like all organizations it consists not of men but of codrdinate behavior. 
It is a structure of human acts, codrdinated according to a plan and with a 
view to the attainment of certain functional ends.” (p. 394.) ‘‘Law (and 
social order in general) is concerned only with relationships, and not with 
separate individuals or groups of individuals. Therefore the standards of 
legal order ought to be derived from the idea of interrelated and codrdinated 
activities, and not from the idea of the independent existence of persons.”’ 
(p. vii.) 

An understanding of Dr. Niemeyer’s thesis can be gained only from a pe- 
rusal of his book. If the reviewer has been able to indicate something of its 
significance he will have fulfilled his present réle. How much of Dr. Nie- 
meyer’s new approach can be accepted the reviewer is not yet prepared to 
say; but he will admit the challenging impact of this book on some of his most 
cherished convictions. Dr. Niemeyer himself disclaims any attempt in this 
volume to draft a program of international order or to develop the practical 
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implications of his thesis. His purpose is to indicate a new direction. ‘‘ Not 
to one person but to an entire generation belongs the task of breaking the 
ground for a new structure of international law.”” Dr. Niemeyer’s contribu- 


tion is one which no serious student of international law can afford to ignore. 
HERBERT W. Briaes 
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CURRENT NOTES 
THIRTY-FIFTH ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


The American Society of International Law held its Thirty-Fifth Annual 
Meeting in Washington, April 24-26, 1941. The general theme of the meet- 
ing, in contrast with and by way of protest against events happening in other 
parts of the world, was “International Justice”. Secretary of State Cordell 
Hull, President of the Society, opened the meeting on Thursday evening, 
April 24, with an appeal for unity in bringing about the defeat of aggressor 
nations as the first requisite for the reéstablishment of international justice 
in the world. Mr. Hull’s address was broadcast throughout the Western 
Hemisphere. He was followed on the program by Dr. Ricardo J. Alfaro, 
former President of Panama, who outlined the principles of international 
intercourse practiced by the American nations in promoting justice in the 
New World. 

The session on Friday morning, April 25, presided over by Professor Jesse 
S. Reeves, Vice-President, was devoted to the subject of justice for indi- 
viduals in the international sphere. Professor Frederick 8. Dunn, of Yale 
University, combated the theory that individuals are not proper subjects of 
international law, and Dr. Edvard I. Hambro, of Northwestern University, 
pleaded for an enlargement of the rights of individuals before international 
tribunals. Professor Quincy Wright, of the University of Chicago, urged 
that international law be given jurisdiction over commercial relations be- 
tween nations and suggested several methods of approach. These three 
papers were the subject of earnest discussion led by Messrs. Alwyn V. Free- 
man, of Detroit, Edgar Turlington and Willard B. Cowles, of Washington, 
D. C. 

On Friday afternoon, April 25, Professor Herbert Wright, of Catholic 
University, delivered a challenging address on the moral bases of inter- 
national law, and Dr. Hans Kelsen, formerly of Vienna and now at Harvard 
University, read a closely-reasoned paper on the essential conditions of inter- 
national justice, the central theme of which was the establishment of a com- 
pulsory international legal order built around an international court. These 
papers were likewise the subject of very interesting discussions led by Mr. 
John H. Herz and Professor John B. Whitton, of Princeton University, and 
Professor Ellery C. Stowell, of American University. The presiding officer 
of the session was William C. Dennis, Vice-President. 

The subjects of international constitutional law and international organ- 
ization made up the program for Friday evening, April 25, presided over by 
Senator Elbert D. Thomas, Vice-President of the Society. Mr. Amos J. 
Peaslee, of New York, delivered an address on the former topic, and Dr. 
Egon Ranshofen-Wertheimer, formerly of the League of Nations Secretariat 
531 


| 


532 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


and now at American University in Washington, made proposals for the 
reorganization of international institutions based upon his experience at 
Geneva. Mr. William S. Culbertson, of Washington, Miss Sarah Wam- 
baugh, of Cambridge, Mass., and Dr. Edward Mead Earle, of the Institute 
for Advanced Study at Princeton, led the discussion of these papers. 

At the business meeting held on Saturday morning, April 26, Secretary of 
State Hull was reélected President of the Society for another year. Other 
officers were reélected, and the following members added to the Executive 
Council to serve until 1944: Herbert W. Briggs, Frederick 8. Dunn, Albert E. 
Hindmarsh, Arthur K. Kuhn, Llewellyn Pfankuchen, Charles W. Pipkin, 
Harold 8. Quigley, and G. Howland Shaw. 

As usual, the annual meeting ended with a banquet on Saturday evening, 
April 26, presided over with his inimitable skill by Mr. Frederic R. Coudert, 
Honorary Vice-President. The speakers were Honorable C. J. Hambro, 
President of the Norwegian Parliament, Sir Gerald Campbell, Minister of 
Great Britain, and Colonel Henry Breckinridge, of New York. 

All of the addresses and papers, and a verbatim report of the discussions, 
are being printed in a volume of annual Proceedings, which will be distributed 
to subscribers within a few weeks. Members who wish to get the full texts 
of these important papers and interesting debates should send their sub- 
scriptions ($1.50) to the Secretary. 

Georce A. 
Secretary 


CZECHOSLOVAK BRANCH OF THE INTERNATIONAL LAW ASSOCIATION 


Hon. PresipENtT Dr. E. BENES 
President of the Czechoslovak Republic 


London 25th February 1941 
THE SECRETARY, 
THE AMERICAN SOCIETY FOR INTERNATIONAL Law: 


Dear Sir, 

I beg to inform you that the Czechoslovak Association for International 
Law has been recently established on British soil. We intend in this way to 
continue on free British soil with the activities which were being developed 
by the Czechoslovak Association for International Law in Prague, until the 
Nazi invasion of Czechoslovakia put an abrupt end to all free scientific work 
and research. The Association includes all the prominent Czechoslovak 
lawyers at present residing in Great Britain, and the President of the Czecho- 
slovak Republic, Dr. Ed. Bene’, has kindly agreed to become the Honorary 
President of the Association. 

We are now preparing to publish over here a Czechoslovak Review of In- 
ternational Law, which would be a continuation of the only Review of Inter- 
national Law published by the Czechoslovak Association for International 
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Law up to the German invasion of Czechoslovakia. The Review is to appear 
in English and we venture to ask you whether some of your members would 
be so very kind as to contribute. 

We should appreciate especially articles having some relation to the future 
prospects of different problems of international law which have not been 
satisfactorily solved in the past. Here are some of the subjects we have in 
mind: 


1. The development of international legislation and its future possibilities 
in post-war world. 

2. The development of international jurisdiction and its future possibili- 
ties in post-war world. 

3. Legal guarantees of future peace. 

4. This war and international law. This would deal with the observance 
and/or non-observance of the canons of international law by the bel- 
ligerents and neutrals in this war. 

5. Heads of States and Governments in exile. 


We sincerely hope that it will be possible for you to help us in this way. 

As we were unable to take any documents, papers or books from Czecho- 
slovakia, we should be very grateful if your Association could eventually 
send us spare copies of such. For instance, American Journal of Interna- 
tional Law and other law reviews or international law bulletins published in 
the U.S. A. ete. These could be sent through our Legation in Washington, 
2349 Massachusetts Ave., N. W., Washington, D. C. 

Apologizing for our daring request, I am, dear Sir, 

Yours truly, 
[sgd] V. Benus [Secretary-General] 


THE LEND-LEASE LAW!—STATEMENT AND TESTIMONY OF THE SECRETARY OF STATE 


STATEMENT BY THE HONORABLE CORDELL HULL, SECRETARY OF STATE, BEFORE 
THE FOREIGN AFFAIRS COMMITTEE OF THE HOUSE OF REPRESENTATIVES. 
JANUARY 15, 1941? 


Mr. Chairman, Members of the 
Committee on Foreign Affairs: 

We are here to consider a bill designed to promote the defense of the United 
States. I shall not discuss the technical details of the proposed measure, 
since that will be done by other departments of the Government more 
directly concerned with these matters. I shall place before you briefly the 
controlling facts relating to the manner in which the dangers that now con- 
front this hemisphere and, therefore, this nation have arisen, and the cir- 


For the text of the law as enacted and approved March 11, 1941, see this JouRNAL 
Supplement, Vol. 35 (1941), p. 76. 
* Department of State Bulletin, Jan. 18, 1941, Vol. IV, No. 82, p. 85. 
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cumstances which render imperative all possible speed in our preparation for 
meeting these dangers. 

During the past eight years, our Government has striven, by every peace- 
ful means at its disposal, to secure the establishment in the world of condi- 
tions under which there would be a reasonable hope for enduring peace. 
We have proceeded in the firm belief that only if such conditions come to 
exist will there be a certainty that our country will be fully secure and safely 
at peace. The establishment of such conditions calls for acceptance and 
application by all nations of certain basic principles of peaceful and orderly 
international conduct and relations. 

Accordingly, in the conduct of our foreign relations, this Government has 
directed its efforts to the following objectives: (1) Peace and security for the 
United States with advocacy of peace and limitation and reduction of arma- 
ment as universal international objectives; (2) support for law, order, justice, 
and morality and the principle of non-intervention; (3) restoration and culti- 
vation of sound economic methods and relations, based on equality of treat- 
ment; (4) development, in the promotion of these objectives, of the fullest 
practicable measure of international coéperation; (5) promotion of the se- 
curity, solidarity, and general welfare of the Western Hemisphere. 

Observance and advocacy of the basic principles underlying these policies, 
and efforts toward their acceptance and application, became increasingly 
important as three nations, one after another, made abundantly clear, by 
word and by deed, their determination to repudiate and destroy the very 
foundations of a civilized world order under law and to enter upon the road 
of armed conquest, of subjugation of other nations, and of tyrannical rule 
over their victims. 

The first step in this fatal direction occurred in the Far East in 1931 with 
forceful occupation of Manchuria in contravention of the provisions of the 
Nine Power Treaty and of the Kellogg-Briand Pact. The equilibrium in the 
Far East which had been established by the Washington Conference treaties 
of 1921-1922 became seriously disturbed by the setting up by forceful means 
in a part of China of a régime under Japanese control under the name of 
‘Manchukuo.”” This control over Manchuria has been marked by the 
carrying out of a policy of discrimination which has resulted in forcing out 
American and other foreign interests. 

During the years that followed, Japan went steadily forward in her 
preparations for expansion by force of arms. In December, 1934, she gave 
notice of her intention to terminate the Naval Treaty of February 6, 1922. 
She then proceeded with intensified construction of military and naval 
armaments, at the same time undertaking, from time to time, limited actions 
directed toward an extension of her domination over China and involving 
disregard and destruction of the lawful rights and interests of other coun- 
tries, including the United States. 

In July, 1937, the armed forces of Japan embarked upon large-scale mili- 
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tary operations against China. Invading forces of more than a million men 
occupied large areas along the seaboard and in the central provinces. In 
these areas there were set up puppet régimes which instituted systems of 
controls and monopolies discriminatory in favor of the interests of the invad- 
ing country. 

It has been clear throughout that Japan has been actuated from the start 
by broad and ambitious plans for establishing herself in a dominant position 
in the entire region of the Western Pacific. Her leaders have openly de- 
clared their determination to achieve and maintain that position by force of 
arms and thus to make themselves masters of an area containing almost one- 
half of the entire population of the world. As a consequence, they would 
have arbitrary control of the sea and trade routes in that region. 

Previous experience and current developments indicate that the proposed 
‘new order”’ in the Pacific area means, politically, domination by one coun- 
try. It means, economically, employment of the resources of the area con- 
cerned for the benefit of that country and to the ultimate impoverishment of 
other parts of the area and exclusion of the interests of other countries. It 
means, socially, the destruction of personal liberties and the reduction of the 
conquered peoples to the role of inferiors. 

It should be manifest to every person that such a program for the subjuga- 
tion and ruthless exploitation by one country of nearly one-half of the popu- 
lation of the world is a matter of immense significance, importance, and 
concern to every other nation wherever located. 

Notwithstanding the course which Japan has followed during recent years, 
this Government has made repeated efforts to persuade the Japanese Govern- 
ment that her best interests lie in the development of friendly relations with 
the United States and with other countries which believe in orderly and 
peaceful processes among nations. We have at no time made any threats. 

In Europe, the first overt breach of world order was made by Italy, when, 
in 1935, that country invaded and conquered Ethiopia, in direct contraven- 
tion of solemnly accepted obligations under the Covenant of the League of 
Nations and of the Kellogg-Briand Pact. In 1939, Italy seized Albania in 
violation of unequivocal treaty obligations. In the summer of 1940, she 
entered the European war on the side of Germany with the openly avowed 
purpose of participating with that country in a remodelling of the world on 
the basis of a ‘‘new order” founded upon unlimited and unrestricted use of 
armed force. Finally, without provocation, she has attacked Greece. 

Throughout this period, the Government of the United States made known 
to the Government of Italy its anxious concern over the growing deterioration 
of peaceful international relationships. Both on the occasion of the Italo- 
Ethiopian controversy and during the period preceding Italy’s entry into the 
European war, this Government addressed numerous communications to the 
Government of Italy in an effort to prevent new breaches of world order. 
Germany, from the time that Hitler and his associates came to power in 
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1933, began feverishly to construct vast armaments, while following a pro- 
gram of repeatedly made and repeatedly broken promises as a part of a skill- 
ful diplomatic game designed to lull the suspicions of other countries. After 
employing for several months at the Disarmament Conference in Geneva 
tactics which have since become a distinct pattern of German policy— 
further demands as previous demands are met—Germany, in October, 1933, 
rendered impossible any effective international agreement for limitation of 
armaments by withdrawing from the Disarmament Conference. There then 
followed nearly six years during which Germany, having determined upon a 
policy of unlimited conquest, moved inevitably toward the catastrophe of 
war. 

Germany’s work of preparation followed two main lines. The first con- 
sisted in the creation of armed force. To this end, her entire national econ- 
omy was transformed into a highly regimented and highly disciplined war 
economy. Every phase of national activity became harnessed to the re- 
quirements of preparation for war. More than half of the national income 
was expended for military purposes. Foreign trade and foreign payments 
became rigidly controlled for the same purpose. The production of planes 
and tanks and guns and all the other countless accessories of a modern 
war machine became the immediate objective of the whole national effort. 

The second line consisted of a series of steps directed toward improving 
the strategic position of Germany. The first of these was the occupation and 
fortification of the Rhineland in 1936, in direct violation of the Locarno 
Treaty, voluntarily entered into by Germany ten years earlier. Then fol- 
lowed, in rapid succession, the absorption of Austria, in direct violation of 
pledges given by Hitler to respect the sovereignty and independence of that 
country; the dismemberment and final seizure of Czechoslovakia, in spite of 
Hitler's assurances after the seizure of Austria that Germany desired no ad- 
ditional territory in Europe and in violation of a solemn pledge to respect the 
independence of that country, officially given in October, 1938; the annexa- 
tion of Memel; and finally, on September 1, 1939, a brutal attack upon, and 
the devastation and partitioning of, Poland. 

The period of the war has witnessed the invasion and occupation of Den- 
mark, Norway, Holland, Belgium, and Luxemburg, in violation of the scru- 
pulously observed neutrality of these countries and in contravention, in the 
cases of some of these countries, of assurances expressly given by Germany 
of her intention to respect their independence and sovereignty; the invasion 
and partial occupation of France; the splitting up of Rumania and the Ger- 
man occupation of the remaining portion of that country. 

These seizures have been accomplished through a combined use of armed 
force applied from without and of an almost unbelievable amount of sub- 
versive activity from within. Each of the invaded and occupied countries 
has been subjected to a reign of terror and despotism. By word and by 
deed, the invaders have made unmistakably clear their determination to 
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impose permanently upon these unfortunate countries a rule of tyranny 
frequently reminiscent of the worst pages of ancient history. 

So long as there seemed to remain even a faint hope of inducing the leaders 
of Germany to desist from the course which they were following, the Gov- 
ernment of the United States neglected no opportunity to make its voice 
heard in restraint. It went further, and repeatedly offered its assistance 
in economic readjustments which might promote solution of the existing 
difficulties by peaceful means. All hope disappeared when the Nazi legions 
struck at Poland and plunged Europe into a new war. 

Since then, it has become increasingly apparent that mankind is today 
face to face, not with regional wars or isolated conflicts, but with an organ- 
ized, ruthless and implacable movement of steadily expanding conquest. 
We are in the presence of forces which are not restrained by considerations 
of law or principles of morality; which have fixed no limits for their program 
of conquest; which have spread over large areas on land and are desperately 
struggling now to seize control of the oceans as an essential means of achiev- 
ing and maintaining their conquest of the other continents. 

Control of the high seas by law-abiding nations is the key to the security 
of the Western Hemisphere in the present-day world situation. Should that 
control be gained by the partners of the Tripartite Pact, the danger to our 
country, great as it is today, would be multiplied manyfold. 

It is frequently said that there can be no danger of an invasion of the New 
World. It is said: As Germany has not been able to cross the British Channel, 
how can she cross the Atlantic? 

German forces could cross the Channel in an hour’s time were it not for the 
fact that Britain, now thoroughly prepared and well armed, is fighting every 
hour of the day to prevent that crossing and is fortified with every known 
device to repel a landing. The twenty miles of water between continental 
Europe and Britain are under British, not German, control. Were Britain 
defeated, and were she to lose command of the seas, Germany could easily 
cross the Atlantic—especially the South Atlantic—unless we were ready and 
able to do what Britain is doing now. Were the Atlantic to fall into German 
control, the Atlantic would offer little or no assurance of security. 

Under these conditions our national security would require the continuous 
devotion of a very great part of all our work and wealth for defense produc- 
tion, prolonged universal military service, extremely burdensome taxation, 
unending vigilance against enemies within our borders, and complete in- 
volvement in power diplomacy. These would be the necessities of a condi- 
tion as exposed as ours would be. 

Great Britain is today a veritable fortress. So will this country be when 
our preparations for armed defense are completed. Most likely, however, 
it will not be by direct and frontal attack that the would-be invaders will 
undertake the conquest of this country, if they ever have a chance to embark 
upon such an enterprise. It is rather to be anticipated that their efforts 
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would first be directed against other portions of this hemisphere more 
vulnerable than this country, and then against us. 

Subversive forces are hard at work in many American countries, seeking 
to create internal dissension and disunion as a now familiar prelude to armed 
invasion. Today these forces are held in check and are being steadily eradi- 
cated. But the entire situation would change if control of the high seas were 
to pass into the hands of the would-be attackers. Under such conditions, the 
difficulties of continental defense would demand from us vastly greater 
efforts than we are now called upon to envisage. 

The most serious question today for this country is whether the control of 
the high seas shall pass into the hands of Powers bent on a program of un- 
limited conquest. It is in this light, above all, that we should order our 
present-day thinking and action with respect to the amount of material 
assistance which our country is prepared to furnish Great Britain. 

On no other question of public policy are the people of this country so 
nearly unanimous and so emphatic today as they are on that of the impera- 
tive need, in our own most vital interest, to give Great Britain and other 
victims of attack the maximum of material aid in the shortest possible space 
of time. This is so because it is now altogether clear that such assistance 
to those who resist attack is a vital part of our national self-defense. In the 
face of the forces of conquest now on the march across the earth, self-defense 
is and must be the compelling consideration in the determination of wise and 
prudent national policy. 

For us to withhold aid to victims of attack would not result in a restoration 
of peace. It would merely tend to perpetuate the enslavement of nations 
already invaded and subjugated and provide an opportunity for the would- 
be conquerors to gather strength for an attack against us. 

The protagonists of the forces against which we are today forging the in- 
strumentalities of self-defense have repudiated in every essential respect the 
long-accepted principles of peaceful and orderly international relations. 
They have disregarded every right of neutral nations, even of those to which 
they themselves had given solemn pledges of inviolability. Their constantly 
employed weapons for the government of their unfortunate victims are un- 
restricted terrorization, firing squads, deceit, forced labor, confiscation of 
property, concentration camps, and deprivations of every sort. 

The most scrupulous observance by peaceful countries of legal concepts 
provides today no security whatever. Many nations which trusted to the 
integrity of their intentions and the care with which they observed their legal 
obligations have been destroyed. 

I am certain that the day will come again when no nation will have the 
effrontery and the cynicism to demand that, while it itself scoffs at and dis- 
regards every principle of law and order, its intended victims must adhere 
rigidly to all such principles—until the very moment when its armed forces 
have crossed their frontiers. But so long as such nations exist, we cannot 
and must not be diverted—either by their threats or by their hypocritical 
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protests—from our firm determination to create means and conditions of 
self-defense wherever and in whatever form we find essential to our own 
security. 

The present bill sets up machinery which will enable us to make the most 
effective use of our resources for our own needs and for the needs of those 
whom, in our own self-defense, we are determined thus to aid. The great 
problem of democracy is to organize and to use its strength with sufficient 
speed and completeness. The proposed legislation is an essential measure 
for that purpose. This bill will make it possible for us to allocate our re- 
sources in ways best calculated to provide for the security of this nation 
and of this continent in the complex and many-sided conditions of danger 
with which we are, and are likely to be, confronted. Above all, it will en- 
able us to do all these things in the speediest possible manner. And, over- 
whelmingly, speed is our greatest need today. 


TESTIMONY OF THE SECRETARY OF STATE, THE HONORABLE CORDELL HULL, 
BEFORE THE COMMITTEE ON FOREIGN AFFAIRS OF THE HOUSE OF REPRE- 
SENTATIVES ON THE EXTENT AND MANNER IN WHICH THE PROPOSED 
MEASURES OF BILL H. R. 1776 AFFECT EXISTING LAW, BOTH DOMESTIC AND 
INTERNATIONAL. JANUARY 15, 1941! 


Having in mind the provisions of Section 3 (a) it follows that: 

(1) The Johnson Act: 

This Act would not appear to be involved for the reason that it does not 
apply to this Government, or to a public corporation created by or in pur- 
suance of special authorization of Congress, or to a corporation in which the 
Government has or exercises a controlling interest, as for example the Export- 
Import Bank. 

(2) The Neutrality Act of 1939: 

Section 7 of this Act, which prohibits the extension of loans or credits to a 
belligerent government, is not by its terms made applicable to this Govern- 
ment but it does apply to a corporation such as the Export-Import Bank. 
In any event the prohibition would be superseded by the new Act in so far as 
transactions by this Government are concerned. 

(3) United States Code, Title 18: 

Section 23 makes it unlawful to fit out or arm in the United States a vessel 
with intent that it shall be employed in the service of a foreign belligerent 
against a Power or people with which the United States are at peace. 

Section 24 makes it unlawful to increase or augment in our ports the force 
of a ship of war or other armed vessel belonging to a belligerent power. 

Section 33 makes it unlawful during a war in which the United States is 
neutral to send out of our jurisdiction any vessel built, armed, or equipped 
as a vessel of war for delivery to a belligerent nation. 

These provisions would be superseded by the new Act. 


1 Department of State Bulletin, Jan. 18, 1941, Vol. IV, No. 82, p. 89. 


540 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


(4) The Hague Convention of 1907: 

Hague Convention XIII of 1907 states in Article VI that “‘the supply, in 
any manner, directly or indirectly, by a neutral Power to a belligerent 
Power, of warships, ammunition, or war material of any kind whatever, is 
forbidden.” 

Article XVII states that in neutral ports belligerent warships ‘‘may only 
carry out such repairs as are absolutely necessary to render them seaworthy, 
and may not add in any manner whatsoever to their fighting force.” 

Article XVIII states that belligerent warships may not make use of neu- 
tral ports for ‘‘replenishing or increasing their supplies of war material or 
their armament.” 

The convention is not applicable to the present European war for the 
reason that it provides in Article XXVIII that it shall not apply unless “‘all 
the belligerents are parties to the convention.”’ Great Britain and Italy 
are not parties to the convention. 

It may be urged that the provisions of the United States Code and the 
quoted provisions of the Hague Convention are declaratory of international 
law on the subjects mentioned and that to do the things contemplated by the 
proposed act would render us unneutral. This would be largely true under 
ordinary circumstances but we are not here dealing with an ordinary war 
situation. Rather, we are confronted with a situation that is extraordinary 
in character. 

The rules relating to the rights and duties of neutrals and those relating 
to the rights and duties of belligerents complement each other, that is to say, 
belligerents are forbidden to do certain things which infringe the rights of 
neutrals and neutrals are forbidden to do certain things which prejudice the 
rights of belligerents. For example, the Hague Convention just referred to 
states in Article I that belligerents are bound to respect “the sovereign rights 
of neutral Powers and to abstain, in neutral territory or neutral waters, from 
any act which would, if knowingly permitted by any Power, constitute a 
violation of neutrality.” Belligerents are forbidden to use neutral ports and 
waters as a base of naval operations against their adversaries. (Article V.) 

Germany and Italy have paid no attention to such provisions, which are 
representative of international law on the subject, but have at will and with- 
out notice occupied by force the territory of neutral countries, and, having 
subjugated those countries, are using their territories against their adver- 
saries. One of these countries, namely, Denmark, had a formal treaty, 
signed May 31, 1939, with Germany by which it was agreed that in no case 
would force be resorted to; another, namely, Norway, had a formal assur- 
ance, on September 4, 1939, from the German Government that under no 
circumstances would Germany interfere with Norway’s inviolability and 
integrity and that Norwegian territory would be respected. Neither agree- 
ment nor the law of neutrality served as any protection to these and other 
countries when it suited the convenience of the belligerents to occupy their 
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territories. Nothing but force has prevented these belligerents from carry- 
ing out their preconceived determination to conquer and subjugate other 
peaceful countries and peoples. Their purpose of world-wide conquest has 
been boldly proclaimed. They readily admit that their philosophy is in- 
consistent with and directly opposed to that of the democracies and insist 
that the latter is outmoded and must give way to their own notions regard- 
ing the conduct of international relations. Having in mind what has taken 
place and is taking place under our very eyes, it is idle for us to rely on the 
rules of neutrality or to feel that they afford us the slightest degree of secur- 
ity or protection. Nothing but a realistic view of current developments 
can be regarded as a sane view. 

Aside from the queston of neutrality, which, as I have stated, has proved 
to be illusory when it has stood in the way of these ambitious aggressors, it 
is a recognized principle, older than any rule of neutrality, that a state is 
entitled to defend itself against menaces from without as well as from within. 
This is the essence of sovereignty. It was definitely recognized by all the 
signers of the Kellogg-Briand Pact. 

We may be told that the invading Powers have no designs on this hemi- 
sphere, but the countries which are now occupied by their military forces had 
similar assurances. Such assurances are mere words. We cannot, as pru- 
dent people, afford to rely upon such assurances and delay implementing 
our defense until we ascertain what in practice those aggressors have in mind. 

Some of the conquered countries, and other unconquered, have possessions 
near this continent. Are we to suppose that, if circumstances should permit, 
these possessions would not be occupied by the conquering nations and that 
they would not be used as bases from which to continue their quest for world 
domination—political and economic? Our interest, it seems to me, lies in 
taking nothing for granted. We are amply warranted, as a measure of self- 
defense and in the protection of our security, to allow supplies to go to the 
countries who are directly defending themselves and indirectly defending us 
against the onrush of this unholy determination to conquer and dominate by 
force of arms. We are merely trying to protect ourselves against a situation 
which is not of our making and for the prevention of which we exerted our 
every energy. 
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Abbreviations: B. J. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary papers; 
Cong. Rec., Congressional Record; D. S. B., Department of State Bulletin (replacing Treaty 
Information Bulletin and Press Releases); Europe, L’Europe Nouvelle; Ex. Agr. Ser., U.S. 
Executive Agreement Series; G. B. T. S., Great Britain Treaty Series; J. L. O. B., Interna- 
tional Labor Office Bulletin; L. N. M.S., League of Nations Monthly Summary; L. N. O. J., 
League of Nations Official Journal; L. N. T. S., League of Nations Treaty Series; P. A. U., 
Pan American Union Bulletin; R. A. J., Revue aeronautique internationale; U.S. T. S., 
U. S. Treaty Series. 


September, 1939 
3-October 28, 1940 War Dectarations. Table setting forth declarations by belligerent 
countries, sources, and neutrality proclamations by the President of the United 
States: D. S. B., Mar. 1, 1941, pp. 224-227. 


June, 1940 

30 INTERCHANGE OF PuB.icaTions. The report on the International Exchange Service 
announced interchange had been suspended between United States and all Euro- 
pean countries except Great Britain, Finland and Soviet Russia. Shipments to 
Spain, held up since 1936, were resumed in April, 1940. D.S. B., May 10, 1941, 
p. 566. 


August, 1940 
7 FraNcE—GREAT Britain. Letters exchanged between British Prime Minister 
and General de Gaulle concerning the organisation, employment and conditions of 
service of the French volunteer force. Text: France No. 2 (1940), Cmd. 6220. 


August, 1940 

24/29 Mexico—UnirTep Srartes. Effected agreement by exchange of notes at Mexico 
City, regarding radiobroadcasting, effective Mar. 29, 1941. Text: Hx. Agr. Ser. 
No. 196. 


September, 1940 
4/11/October 5 Swepen—Unirep States. Effected agreement by exchange of notes 
regarding passport visa fees. Text: Ez. Agr. Ser. No. 198. 


December, 1940 
30 Great Britain—GRreEEce. Signed convention on intellectual and cultural relations. 
London Times, Feb. 4, 1941, p. 3. 


January, 1941 
3 Sr. Lawrence River. Texts of reports of United States St. Lawrence Advisory 
Committee and Canadian Temporary Great Lakes-St. Lawrence Basin Committee 
on the International Rapids Section: D. S. B., Mar. 22, 1941, pp. 316-330. 


15 BRazIL—VENEZUELA. Brazil promulgated the treaty for the peaceful solution of 
controversies signed at Caracas, on Mar. 30, 1940. D.B.S., Mar. 8, 1941, p. 272. 
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24 Great Britain—Spain. Signed agreement at Madrid permitting shipment of 
65,000 tons of grain to pass through the naval blockade to Spain. N. Y. Times, 
Jan. 25, 1941, p. 6. 


February, 1941 

14-April 23 InTER-AMERICAN DEVELOPMENT Commission. Formation announced of 
national councils in Argentina, Uruguay, Paraguay, Chile, Bolivia and Peru. 
D. S. B., Feb. 15, Mar. 15 and 29, Apr. 5 and 26, 1941, pp. 181-182, 287, 373, 423 
and 511. 


17 BULGARIA—TURKEY. Signed non-aggression declaration at Ankara. Text: N. Y. 
Times, Feb. 18, 1941, p.4. Summary: B.J.N., Feb. 22, 1941, p. 204. Text of joint 
statement: London Times, Feb. 18, 1941, p. 4. 


17-March 21 CuiteE—DenmarkK. Confiscation by Chile of three Danish ships to be pro- 
tested. N.Y. Times, Feb. 18 and 20, 1941, pp. 9 and 4. Second Danish protest 
delivered on Mar. 21. WN. Y. Times, Mar. 22, 1941, p. 5. 


17/April 4 Mexico—Unirep Srares. Exchanged ratifications at Mexico City of the 
supplementary extradition convention signed Aug. 16, 1939. P. A. U., May, 
1941, p. 311; D. S. B., Feb. 22, 1941, p. 213. Proclaimed by President Roosevelt 
on April 4. D.S. B., Apr. 15, 1941, p. 437. 


18 Buiearta—Honaary. Signed cultural agreement at Sofia. B. J. N., Mar. 8, 
1941, p. 287. 


18/20 Japan. The government issued a statement suggesting termination of European 
war and offering its services as mediator. Text: N. Y. Times, Feb. 18, 1941, pp. 
1, 6. Offer disclaimed by Foreign Minister Feb. 20. London Times, Feb. 21, 
1941, p. 4; B. J. N., Mar. 8, 1941, p. 304. 


20 DANUBE CoMMITTEE. Meeting opened at Vienna under presidency of the German 
delegate. Other states members are Italy, Russia, Hungary, Rumania, Yugo- 
slavia, Bulgaria and Slovakia. N. Y. Times, Feb. 21, 1941, p. 2. 


21 Frencu Dests. French Official Journal published decree regulating payment by 
a French national of debts owed to a foreigner in the currency of the latter’s 
country. N. Y. Times, Feb. 22, 1941, p. 2. 


22 MEDITERRANEAN Sega. British Admiralty warned shipping that all of the central 
Mediterranean area is dangerous. N. Y. Times, Feb. 23, 1941, p. 1. 


22-March 19 FreNcH INDo-CHINA—THAILAND. Vichy government rejected proposal for 
cession of one-third of the provinces of Laos and Cambodia to Thailand. N. Y. 
Times, Feb. 23, 1941, p. 16. Truce of Feb. 24 extended ten days at Japan’s 
request. N. Y. Times, Feb. 25, 1941, p. 6; London Times, Feb. 25, 1941, p. 3. 
New plan offered by Japan March 3. London Times, Mar. 5, 1941, p. 3. Armi- 
stice extended March 6, pending final text of a peace treaty to be agreed upon. 
N. Y. Times, Mar. 7, 1941, p. 6. Signed preliminary protocol March 11. London 
Times, Mar. 12, 1941, p. 3; N. Y. Times, Mar. 12, 1941, p. 10. Foreign Minister 
Matsuoka, French Ambassador Arséne-Henry, and Prince Varvarn of Thailand 
exchanged letters March 12 in which Japan guaranteed the new frontiers, and the 
other sides pledged no anti-Tokyo ties. N. Y. Times, Mar. 13, 1941, p. 7. 


24 Oceania. Foreign Minister Matsuoka of Japan said he considered Oceania a logical 
place for emigration of Asiatic people. N. Y. Times, Feb. 25, 1941, p. 1; London 
Times, Feb. 25, 1941, p. 4. 


24 Sovier Russia—Swirzeritanp. Signed l-year trade agreement at Moscow, the 
first since 1917. N.Y. Times, Feb. 25, 1941, p. 7. 
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26 Roumania—Soviet Russia. Signed a 2-year trade and navigation treaty at Moscow. 
N. Y. Times, Feb. 27, 1941, p. 4. 


26/March 16 Tanaier. Announcement made in the House of Commons on Feb. 26 
that for the duration of the war Spain has promised not to fortify the International 
Zone. Should the mixed tribunal cease to operate, a consular court will be estab- 
lished and fully recognized. Spain made additional guarantees concerning British 
rights. N.Y. Times, Feb. 27, 1941, p. 5; London Times, Feb. 27, 1941, p. 4. On 
Mar. 16 Spanish authorities ejected the Mendoub of Tangier, the representative 
of the Sultan of Morocco, who was officially recognized by the convention of 1923 
as the sovereign of the international port. London Times, Mar. 17, 1941, p. 3. 


27 HunGcary—Yvuaeosiavia. Exchanged ratifications at Budapest of the treaty of 
friendship, signed Dec. 12, 1940. N.Y. Times, Feb. 28, 1941, p. 2. Also signed 
treaty of friendship. B. J. N., Mar. 8, 1941, p. 301. 


27 Iraty—Spain. Announcement made in Rome of Italian claim for 5% billion lire 
for aid to insurgents in the Spanish civil war. N. Y. Times, Feb. 28, 1941, p. 1. 


28 Great Britain—TurKEY. Communiqué issued at Ankara, stated that “the two 
governments place on record their firm attachment to the Anglo-Turkish alliance,” 
and agreed on a common policy. N. Y. Times, Mar. 1, 1941, p. 4. 


March, 1941 


1 Axis Powers—Bouuearia. Bulgaria became the 7th signatory to the 3-Power pact 
at Vienna, and German troops started occupation of all strategic bases in Bulgaria. 
N. Y. Times, Mar. 2, 1941, p. 1. Ratified by Bulgarian Parliament. London 
Times, Mar. 3, 1941, p. 4. 


2 DaRDANELLES. Turkey closed the Straits to all ships without special permits and 
Turkish pilots. N. Y. Times, Mar. 3, 1941, p. 1; London Times, Mar. 4, 1941, 
p. 4. 


3 TRANSFER OF BULGARIAN CreEpiTs. President Roosevelt signed Executive Order 
No. 8701 freezing Bulgarian credits. N.Y. Times, Mar. 3, 1941, p. 4; D. S. B., 
Mar. 8, 1941, p. 251. 


4 SwiTzERLAND—UNITED States. Dietrich Schindler replaces Max Huber as member 
of Permanent Commission on Conciliation, under terms of the conciliation and 
arbitration treaty of Feb. 16, 1931. D.S. B., Mar. 29, 1941, p. 412. 


5 BuiGarta—Canaba. Prime Minister Mackenzie King announced transactions with 
Bulgaria will be subject to trading with the enemy regulations. N. Y. Times, 
Mar. 6, 1941, p. 4. 


5 BuieGaria—Great Britain. Diplomatic relations severed by Great Britain. Brit- 
ish Ministry of Economic Warfare announced the government ‘‘must now regard 
Bulgaria as territory under enemy occupation’”’ and all goods of Bulgarian origin 
or ownership will be liable to seizure. Text of British note: N. Y. Times, Mar. 6, 
1941, p. 2. Summary: London Times, Mar. 6, 1941, p. 4. 


5 Canapa—Houneary. Prime Minister Mackenzie King announced transactions with 
Hungary will be subject to trading with the enemy regulations. N. Y. Times, 
Mar. 6, 1941, p. 4. 


5 Mexico—Unirep States. United States Department of State announced agree- 
ment to an exchange of views in order to coérdinate the progress of their common 
defense, in accordance with the Declaration of Havana, July 31, 1940. D.S. B., 

Mar. 8, 1941, p. 264; N. Y. Times, Mar. 5, 1941, p. 1. 
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5-6 PanaMA—UNITED Srares. President Arias issued manifesto Mar. 5, announcing 
United States acquisition of air and anti-aircraft bases for defense of the Panama 
Canal. Text: N. Y. Times, Mar. 6, 1941, p.7. Text of Secretary Hull’s statement 
of Mar. 6: D. S. B., Mar. 8, 1941, p. 265. 


5-April7 Iraty—Unirep Sratss. Secretary Hull’s note requested Italy to close con- 
sulates at Detroit and Newark, and impose restrictions on all personnel except at 
the embassy in Washington. Text: D. S. B., Mar. 8, 1941, p. 249; N. Y. Times, 
Mar. 7, 1941, p. 4. Italian Embassy agreed Apr. 5. N.Y. Times, Apr. 6, 1941, 
p. 20. Newark consulate closed Apr. 7. N. Y. Times, Apr. 8, 1941, p. 10. 


10/17 Dominican Exchanged ratifications at Washington 
Mar. 10 of the convention concerning collection and application of the customs 
revenue of the Dominican Republic, signed at Washington, Sept. 24, 1940. Pro- 
claimed Mar. 17 by President Roosevelt. Summary of convention: D. S. B., 
Mar. 22, 1941, p. 344. 


10/17 Great Britain—Unitep States. Exchanged ratifications at Washington of the 
supplementary convention, signed May 27, 1936, amending the convention for the 
tenure and disposition of real and personal property, signed Mar. 2, 1899. D.S.B., 
Mar. 15, 1941, p. 292; N. Y. Times, Mar. 11, 1941, p. 2. Proclaimed Mar. 17 by 
President Roosevelt. D.S. B., Mar. 22, 1941, p. 345. Text of treaty: U.S. T. 8. 
No. 964. 


10/22 Canapa—UNIrTeEp States. Regulations of the International Fisheries Commission, 
adopted pursuant to the Pacific Halibut Fishery Convention of Jan. 29, 1937, were 
approved on Mar. 10, in behalf of Canada by an Order in Council; and by President 
Roosevelt on Mar. 22. D.S. B., Apr. 5, 1941, pp. 488-439. 


11 Canapa—Unitep States. Final decision reported by the Trail Smelter Arbitral 
Tribunal, United States and Canada, constituted under the convention signed at 
Ottawa on Apr. 15, 1935. Excerpts: D. S. B., Mar. 15, 1941, pp. 294-295. 


11 Soutrn Arrica—Unitep Srates. Exchanged ratifications of the treaty, signed Apr. 
2, 1940, amending in their application to the Union of South Africa, the provisions, 
which concern the organization of Commissions for the settlement of disputes, 
contained in the Treaty for the Advancement of Peace between the United States 
and Great Britain, signed at Washington, Sept. 15, 1914. Proclaimed by Presi- 
dent Roosevelt March 18. Text of treaty: U. S. T. S. No. 966. 


12. Sovier Exchanged notes reéstablishing diplomatic relations 
broken off in 1917. N. Y. Times, Mar. 13, 1941, p. 7; B. I. N., Mar. 22, 1941, 
p. 382. 


13 Lrperta—Unirtep Srates. Exchanged ratifications at Monrovia of the conciliation 
treaty signed Aug. 21, 1939. D. S. B., Mar. 22, 1941, p. 344. Proclaimed by 
President Roosevelt on Apr. 4. D.S. B., Apr. 12, 1941, p. 461. 


13/17 TRANSFER OF HuNGARIAN CreEpITs. Hungarian funds ordered frozen by the Treas- 
ury Department on Mar. 13. D.S. B., Mar. 15, 1941, p. 288; N. Y. Times, Mar. 
14, 1941, p.6. The Hungarian Government Press Bureau on Mar. 17 denied legal 
right of the United States to freeze funds. N.Y. Times, Mar. 18, 1941, p. 5. 


17 Traty—Yvueostavia. Trade agreement announced at Rome. N. Y. Times, Mar. 
18, 1941, p. 4. 


17/24 Greece—Unirep Srates. Texts of messages exchanged by King George and Presi- 
dent Roosevelt regarding United States assistance: D. S. B., Mar. 29, 1941, p. 374. 
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26 


27 


27-28 
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CaNADA—UNITED States. Signed agreement at Ottawa regarding the St. Lawrence 
River seaway and power project. London Times, Mar. 20, 1941, p. 3; N. Y. Times, 
Mar. 20, 1941, p. 1. Texts of preliminary notes of Mar. 5 and 10: D. S. B., Mar. 
22, 1941, pp. 313-316. Summary of agreement: pp. 304-307. Text: pp. 307-313; 
H. Doc. 153 (77th Cong., Ist sess.); N. Y. Times, Mar. 22, 1941, p. 16. Cor- 
respondence between Secretary Hull and Attorney General Jackson: D. S. B., 
Mar. 29, 1941, pp. 364-366. 


FraNcE—GREAT Britain. British Government signed agreements with General 
de Gaulle and the Council of Defense of the French Empire; one, providing for 
credits necessary to finance the Free French war efforts; the other, relating to 
financial and foreign exchange questions. B. J. N., Apr. 5, 1941, p. 442. 


HuUNGARY—SwWEDEN. Signed barter agreement. N. Y. Times, Mar. 20, 1941, 
p. 3. 


Soviet Russta—Tourkey. Exchanged views pledging neutrality if either nation 
should be attacked. Text of communiqué: N. Y. Times, Mar. 25, 1941, p. 5; 
London Times, Mar. 25, 1941, p. 4. 


BLocKADE. Germany extended war zone to include Iceland because of alleged 
British use of the island as a war base. N. Y. Times, Mar. 26, 1941, p. 1. 


CanapDaA—UNITED Srates. Announcement of lifting of ban on construction of 
warships on the Great Lakes, as provided by the Rush-Bagot treaty of 1817. 
London Times, Mar. 25, 1941, p. 3; N. Y. Times, Mar. 25, 1941, p. 10. Texts of 
notes (June 9, 1939-Nov. 2, 1940): D. S. B., Mar. 29, 1941, pp. 366-372. 


GERMANY—PANAMA. Trade treaty denounced by Panama under the law nation- 
alizing retail and other businesses. N. Y. Times, Mar. 26, 1941, p. 4. 


GreEAT Britain—Panama. Trade treaty denounced by Panama under the law 
nationalizing retail and other businesses. N. Y. Times, Mar. 26, 1941, p. 4. 


INTER-AMERICAN Bar AssociaATION. First annual meeting opened at Havana. 
Program, report of Organizing Committee and declarations, resolutions and recom- 
mendations: Cong. Record (daily), Apr. 28, 1941, pp. A2068-2072. 


IraLty—Panama. Trade treaty denounced by Panama under the law nationalizing 
retail and other businesses. N. Y. Times, Mar. 26, 1941, p. 4. 


TRANSFER OF YUGOSLAV CREDITS. Executive Order froze funds in the United 
States. N. Y. Times, Mar. 26, 1941, p. 3. 


Axis Powrers—Yuaostavia. 3-Power pact signed at Vienna by Yugoslavia. 
N. Y. Times, Mar. 26, 1941, p. 1. Text of pact: p. 3; London Times, Mar. 26, 
1941, p. 4. Repudiated by army coup which overthrew the Regency in Yugo- 
slavia. N.Y. Times, Mar. 28, 1941, p. 1. 


Antarctic Reaions. Chilean and Argentine delegates signed preliminary agree- 
ment on Argentine claims in the Antarctic at Santiago de Chile. N. Y. Times, 
Mar. 27, 1941, p. 10. 


Great BriraIn—UNITED States. Signed agreement at London relative to leasing 
seven British base sites to the United States, and protocol concerning Newfound- 
land. Text: D. S. B., Mar. 29, 1941, pp. 387-412; G. B. T. S. No. 2 (1941), Cmd. 
6259; N. Y. Times, Mar. 28, 1941, p.4. Summary of lease provisions; p. 5; London 
Times, Mar. 28, 1941, p. 4; texts: this JouRNAL, supplement, p. 134. 


Yucostavia. Regency overthrown by an army coup, and 17-year old Prince Peter 
became King Peter II, as protest against pro-Axis pact. Great Britain and United 
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States pledged aid. N.Y. Times, Mar. 28, 1941, p.1. Texts of King’s proclama- 
tions: p. 2; London Times, Mar. 28, 1941, p. 4. Royal oath taken Mar. 28 by 
King Peter. N. Y. Times, Mar. 29, 1941, p. 6; London Times, Mar. 29, 1941, p. 4. 


30-May 15 Suir Seizures. Under terms of the 1917 Espionage Act the United States 
took control of 35 Danish, 2 German and 28 Italian ships in United States ports on 
the grounds of sabotage or suspected sabotage. N. Y. Times, Mar. 31, 1941, 
p. 1. Germany and Italy protested Mar. 31. N. Y. Times, Apr. 1, 1941, p. 1. 
Latin American countries made several seizures Apr. 1. N. Y. Times, Apr. 2, 
1941, p. 1. 2d German note of protest (Apr. 1) demanded release of the ships. 
N. Y. Times, Apr. 3, 1941, p. 1. Text of United States first reply: p. 8. Text of 
United States reply of Apr. 3: D. S. B., Apr. 5, 1941, pp. 419-420; N. Y. Times, 
Apr. 5, 1941, p. 5. Brazil, Venezuela, Mexico, Uruguay detained Axis ships on 
Apr. 3-5. N.Y. Times, Apr. 4, 5, 6, 1941, pp. 11, 5 and 22; London Times, Apr. 
7, 1941, p. 3. On Apr. 7 Mexico rejected German requests for ships’ return. 
N. Y. Times, Apr. 8, 1941, p. 11. Mexico expropriated 12 German and Italian 
merchant ships Apr. 8. Settlement of claims to be deferred until the end of the 
war. N.Y. Times, Apr. 9, 1941, p. 1; London Times, Apr. 10, 1941, p. 3. Presi- 
dent Roosevelt asked Congress Apr. 10 for authority to take over any foreign- 
owned ships idle in port. N. Y. Times, Apr. 11, 1941, p. 4. The Inter-American 
Financial and Economic Advisory Committee at its meeting in Washington, Apr. 
26, adopted resolution recognizing each American republic’s right to seize idle 
foreign ships. N. Y. Times, Apr. 27, 1941, p. 1. Text of resolution: p. 19; 
D. S. B., May 3, 1941, pp. 531-532. German note, delivered May 8, refused con- 
sent to the requisition of its ships seized Mar. 30. N. Y. Times, May 9, 1941, 
pp. 1, 7. Chile seized Danish ships on May 9. N. Y. Times, May 10, 1941, p. 7. 
On May 15 President Roosevelt ordered the Coast Guard to seize all French ships 
in port. N. Y. Times, May 16, 1941, pp. 1, 3. 


April, 1941 
1/25 Mexico—Unirep Srartes. Signed treaty at Washington providing for reciprocal 
transit of military aircraft. D.S. B., Apr. 5, 1941, p. 437; N. Y. Times, Apr. 2, 
1941, p. 8. Text of treaty: Cong. Record (daily), Apr. 3, 1941, pp. 3042-3043. 
Came into force upon exchange of ratifications at Washington on Apr. 25. D.S. B., 
Apr. 26, 1941, p. 520; N. Y. Times, Apr. 26, 1941, p. 6. Proclaimed by President 
Roosevelt Apr. 28. D.S. B., May 3, 1941, p. 546. 


2  Brazir—Germany. Brazilian note, handed to German Ambassador at Rio de 
Janeiro, protested bombing of a Brazilian freighter Mar. 22 off Alexandria, Egypt. 
N. Y. Times, Apr. 3, 1941, p. 9. 


2 Dominican Customs RecetversHip. General receivership exercised by United 
States since 1905 ended in accordance with the convention signed on Sept. 24, 
1940. N. Y. Times, Apr. 3, 1941, p. 35; D. S. B., Apr. 5, 1941, pp. 437-438. 


2 Foop ror France. British Ministry of Economic Warfare issued statement justi- 
fying British refusal to lift blockade. Summary: N. Y. Times, Apr. 3, 1941, p. 11. 


3/9 Iraty—Unirep Srates. United States note of Apr. 3 asked recall of the Italian 
naval attaché at Washington. Text: D. S. B., Apr. 5, 1941, pp. 420-421; N. Y. 
Times, Apr. 4, 1941, p. 1. Italy asked recall of United States assistant military 
and air attaché Apr. 9. N.Y. Times, Apr. 10, 1941, p. 1, D. S. B., Apr. 12, 1941, 
p. 453. 


3-28 European War. Belgrade was declared an open city on Apr. 3. London Times, 
Apr. 4, 1941, p. 4. German forces attacked Greece and Yugoslavia Apr. 6 when 
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Hitler declared a state of war with Yugoslavia. Text: N. Y. Times, Apr. 6, 1941, 
pp. 1, 26. Secretary Hull announced Apr. 6 the United States would speed all 
possible aid. N. Y. Times, Apr. 7, 1941, p. 1. Excerpts from German note to 
Greece: p. 3; and note to Yugoslavia: London Times, Apr. 7, 1941, p. 3. Summa- 
ries: B. I. N., Apr. 19, 1941, p. 516. Text of German Foreign Minister’s statement 
to the press: N. Y. Times, Apr. 6, 1941, pp. 28-29. Text of President Roosevelt’s 
note of Apr. 8 to King Peter promising all possible aid: N. Y. Times, Apr. 9, 1941, 
p. 3; D. S. B., Apr. 12, 1941, p. 449. Yugoslavia surrendered unconditionally Apr. 
17. N.Y. Times, Apr. 18, 1941, p. 1. On Apr. 18 Great Britain applied Trading- 
with-the-Enemy-Act to occupied Yugoslavia. N. Y. Times, Apr. 19, 1941, p. 3. 
Texts of Greek King’s and Premier’s proclamations of Apr. 23 when the govern- 
ment moved to Crete: p. 3. Text of Greek surrender convention: p. 4. Hitler 
proclaimed the end of the war in the Balkans on Apr. 27. N. Y. Times, Apr. 28, 
1941, p. 3. On Apr. 28 Germany demanded permit for transit of troops through 
unoccupied France, according to despatch from Berne. N. Y. Times, May 3, 
1941, p. 1. 


3-May 5 Iraq. Coup d’état of Apr. 3 displaced the government. London Times, 


Apr. 5 and 8, 1941, pp. 4 and 6. Government of Rashid Ali Beg Gailani pledged 
fulfillment of all international obligations. N.Y. Times, Apr. 6, 1941, p. 6; London 
Times, Apr. 7, 1941, p. 3. Regent of Iraq denounced the ‘“‘coup” on Apr. 7. 
N. Y. Times, Apr. 8, 1941, p. 7. British forces landed at Basra Apr. 19 to protect 
oil regions and open communications. London Times, Apr. 21, 1941, p. 4; N. Y. 
Times, Apr. 20, 1941, p. 1. British Directorate of Propaganda issued statement 
denying any breach of national sovereignty. London Times, Apr. 24, 1941, p. 3. 
Iraqi government protested on grounds of violation of Anglo-Iraqi treaty. N. Y. 
Times, May 2, 1941, pp. 1,2. Fighting broke out May 2. N. Y. Times, May 3, 
1941, p. 1. Text of British statement: N. Y. Times, May 4, 1941, p. 46. An- 
nouncement made May 5 of British declination of Turkish offer to mediate, pending 
withdrawal of Iraqi troops. N. Y. Times, May 6, 1941, p. 10. 


CaNnaDA—POoLanp (in-exile). Prime Minister Mackenzie King and General Sikorski 
signed joint declaration affirming their faith in the Allied cause. N. Y. Times, 
Apr. 6, 1941, p. 30. 


CoLoMBIA—VENEZUELA. Signed treaty at San José de Cucuta, Colombia, delimit- 
ing frontiers and establishing free navigation on rivers common to both countries. 
N. Y. Times, Apr. 6, 1941, p. 31. Text: P. A. U. (Spanish), June, 1941, pp. 350- 
355. 


Soviet Russta—Yueostavia. Signed a treaty of friendship and non-aggression at 
Moscow. London Times, Apr. 7, 1941, p. 4. Text: N. Y. Times, Apr. 6, 1941, 
pp. 1, 25. 


Great Brrrain—Honeary. London announced severance of diplomatic relations. 
London Times, Apr. 8, 1941, p. 6; N. Y. Times, Apr. 8, 1941, p.1. British Ministry 
of Economic Warfare announced all goods of Hungarian origin liable to seizure. 
N. Y. Times, Apr. 8, 1941, p. 1. 


Rvussta—Unirep States. Civil action began in Federal Court at New York seeking 
payment of $1,330,545 for alleged defective planes sold to the Russian Imperial 
Government during the World War in 1914. N. Y. Times, Apr. 10, 1941, p. 14. 

Turkey. British, Yugoslav and Greek envoys were informed of Turkey’s intention 
not to assist the Allied cause. N. Y. Times, Apr. 10, 1941, p. 7. 


9/12 GREENLAND. Secretary of State Hull and Danish Minister de Kauffman signed 


agreement at Washington on Apr. 9, empowering the United States to construct 
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and maintain air and sea bases and fortifications in Greenland. Text: D. S. B., 
Apr. 12, 1941, pp. 445-446. Text of notes exchanged Apr. 7 and 9: pp. 447-448. 
On Apr. 12 the Danish Foreign Office declared the agreement void and announced 
the recall of the Minister. N. Y. Times, Apr. 13, 1941, pp. 1, 15. 


10 GerMAN Bonps. The Appellate Division of the New York State Supreme Court 
held that two suits, regarded as test cases on the Reichsbank’s liability to American 
holders of German bonds, sold before financial crash and the Hitler rule, must go 
to trial. N. Y. Times, Apr. 11, 1941, p. 31. 


10 Mexican Bonps. Appellate Division of New York State Supreme Court ruled that 
nearly $300,000, deposited in 1914 with Speyer & Co., was the property of the 
Mexican Government, and not of holders of defaulted Mexican Government bonds. 
N. Y. Times, Apr. 11, 1941, p. 31. 


10 Norway—Sovier Russia. Concluded a trade agreement at Moscow. JN. Y. 
Times, Apr. 11, 1941, p. 4. 


10 TRANSFER OF TERRITORY IN WESTERN HEMISPHERE. President Roosevelt signed 
8. J. Res. 7 providing for non-recognition by the United States of transfer of terri- 
tory from one non-American nation to another non-American nation. Cong. 
Record (daily), Apr. 14, 1941, p. 3135. Text: Public Law 32—77th Cong.; this 
JOURNAL, Supplement, p. 175. 


10. Uwnrrep Srates Nevutrauity. President Roosevelt proclaimed the neutrality of the 
United States in the war between Yugoslavia, and Germany and Italy. Text: 
D. S. B., Apr. 12, 1941, pp. 449-450. 


10/16/24 War Proctamations. President Roosevelt proclaimed a state of war (1) 
between Yugoslavia, and Germany and Italy; (2) Yugoslavia and Hungary; (3) 
Yugoslavia and Greece, and Bulgaria. D. S. B., Apr. 12, 19 and 26, 1941, pp. 
449-450, 472-473, 495-496. 


10/May 15 Croatia. Formation of an independent state reported. N. Y. Times, Apr. 
11, 1941, pp. 1, 10; London Times, Apr. 12, 1941, p. 4. Rome communiqué of 
May 15 announced officially the restoration of a monarchy. Text: N. Y. Times, 
May 16, 1941, p. 6. 


11/15 INTER-AMERICAN CoFFEE MARKETING AGREEMENT. S. J. Res. 43, to carry out 
United States obligations under the agreement of Nov. 28, 1940, signed by Presi- 
dent Roosevelt on Apr. 11. Cong. Record (daily), Apr. 14, 1941, p. 3135. Under 
provisions of a protocol signed Apr. 15, 1941, the Nov. 28, 1940 agreement became 
effective as between the countries ratifying it: Brazil, Colombia, Costa Rica, El 
Salvador, Guatemala, Honduras, Mexico, Peru and United States. Text: D. S. B., 
Apr. 19, 1941, pp. 486-487. Text of agreement and protocol, this JouRNAL, 
Supplement, pp. 160, 169. 


11/25 Trave. sy Unrrep Srates Citizens. Regulations of the Joint Resolution of Nov. 
4, 1939, were extended to apply to travel on vessels of Yugoslavia and Bulgaria. 
D. S. B., Apr. 12 and 26, 1941, pp. 451-452 and 496. 


11/May 13 RepSga. Presidential proclamation of Apr. 11 opened the Red Sea and Gulf 
of Aden to United States ships. Text: D. S. B., Apr. 12, 1941, pp. 450-451; 
N. Y. Times, Apr. 12, 1941, p. 7. German communiqué of May 13 proclaimed the 
Sea a war danger zone. Text: N. Y. Times, May 14, 1941, pp. 1, 5. 


13-14 Denmark—Unrrep States. Danish Minister and Secretary Hull exchanged notes 
relative to the Minister’s recall. Text: D. S. B., Apr. 19, 1941, pp. 470-471. 
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Danish Foreign Office dismissed Minister to United States. N.Y. Times, Apr. 17, 
1941, p. 12. 


13/May 20 Japan—Sovier Russia. Signed 5-year neutrality pact at Moscow, and a 
joint frontier declaration regarding Manchukuo. London Times, Apr. 14, 1941, 
p. 4; N. Y. Times, Apr. 14, 1941, p. 1. Text:p.8. Exchanged ratifications May 
20. N.Y. Times, May 21, 1941, p. 12. 


15 BuiGaria—YueGostavia. Diplomatic relations broken off by Bulgaria. Reasons: 
London Times, Apr. 16, 1941, p. 4. 


15 Great Britarin—Unitep Srates. President Roosevelt proclaimed amendatory 
regulations authorized by the Migratory Bird Treaty Act,—an Act to give effect 
to the Convention for the Protection of Migratory Birds, signed by the United 
States and Great Britain in respect of Canada, Aug. 16, 1916 (U.S. T. S. No. 628). 
D. 8. B., Apr. 19, 1941, p. 485. 


15-May 7 Croatian Recoenition. The following countries granted recognition: Ger- 
many and Italy, Apr. 15; Slovakia, Apr. 16; Rumania, May 7. London Times, 
Apr. 16, 1941, p. 4; N. Y. Times, Apr. 17 and May 8, 1941, pp. 8 and 13. 


17/23 CANADIAN-AMERICAN JOINT DEFENSE Boarp. Following meeting at Montreal, 
the Board issued statement that plans for defense had been completed and its 
future work would consist of keeping them up to date. London Times, April 18, 
1941, p. 3; N. Y. Times, Apr. 18, 1941, p.5. Chairman LaGuardia announced Apr. 
23 plans made for defense of waters within 1,000 miles of both Atlantic and Pacific 
shores. N. Y. Times, Apr. 24, 1941, p. 1. 


18 LEAGUE OF NATIONS—WITHDRAWALS. France announced officially its withdrawal. 
London Times, Apr. 26, 1941, p. 3; N. Y. Times, Apr. 26, 1941, p. 3. Peruvian, 
Hungarian and Spanish withdrawals become effective on Apr. 8, 10 and May 8, 
respectively. 


20 CaNADA—UNITED States. Joint statement announced agreement to exchange de 
fense materials and facilities. Text: N. Y. Times, Apr. 21, 1941, p. 1. 


22-29 INTER-AMERICAN UNION OF THE CARIBBEAN. Third meeting convened at Port-au- 
Prince, Haiti. N.Y. Times, Apr. 28 and 29, 1941, pp.6and5. Agenda: P. A.U.,, 
April, 1941, pp. 246-247. 


23-24 BuLtcaria—GRrEEcE. Relations broken off by Greece following occupation of 
Thrace by Bulgarian troops. N.Y. Times, Apr. 24, 1941, p.3. Bulgaria declared 
Apr. 24 a state of war existed. N.Y. Times, Apr. 25, 1941, p. 5. 


25 Cxuina—UNnITeEp States. Signed agreement at Washington setting up a $50,000,000 
fund to stabilize Chinese currency. Joint statement and British statement: 
N. Y. Times, Apr. 26, 1941, p. 7. 


25 YucGostavia. It was announced from Cairo that a government-in-exile will be set 
up in the Middle East. N.Y. Times, Apr. 27, 1941, p. 6. 


26 Cxuina—GreaT Britain. Signed agreement at Washington to stabilize Chinese cur- 
rency. London Times, Apr. 28, 1941, p. 3. 


28 TRANSFER OF GREEK CrEpITs. Greek credits in the United States ordered frozen. 
N. Y. Times, Apr. 29, 1941, p. 3; D. S. B., May 3, 1941, p. 532. 


29/May9 Axis Powers. General Commission of the Tripartite Pact ended its first 
meeting at Rome. Communiqué announced that political, military and economic 
questions were discussed. N. Y. Times, Apr. 30, 1941, p. 7. At the first meeting 
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held in Tokyo on May 9 it was agreed to work in close coéperation with the com- 
missions set up in Rome and Berlin. N. Y. Times, May 10, 1941, p. 5. 


May, 1941 
1 Costa Rica—Panama. Signed treaty at San José, Costa Rica, settling long-stand- 
ing boundary controversy. N. Y. Times, May 2, 1941, p. 4. 


4 Be.taruom—Unitep Srares. Federal Judge Bryant at Beaumont, Texas, awarded 
to the Gulf Oil Corporation four oil tankers claimed by the Belgian Government. 
N. Y. Times, May 5, 1941, p. 3. 


4/12 Iraqi RecoGniTion. France confirmed pro-Nazi régime in Iraq. N. Y. Times, 
May 5, 1941, p. 7. Announcement on May 12 of Russian acceptance of Iraqi 
proposal for establishment of diplomatic relations. N. Y. Times, May 12, 1941, 
pi ds 


6 AEGEAN IsLANDs. Announcement of Axis occupation of 8 islands. N. Y. Times, 
May 7, 1941, p. 8. 


6  Frenco Inpo-Coina—Japan. Signed two agreements at Tokyo for economic 
collaboration. N. Y. Times, May 7, 1941, p. 8. 


6 Soviet Russia. Following Molotoff’s resignation, Joseph Stalin became Premier. 
N. Y. Times, May 7, 1941, p. 1. 


8/18 Ecuapor—Perrv. The governments accepted May 13 the offer of May 8 from Ar- 
gentina, Brazil and United States to mediate a 100-year old border dispute. N.Y. 
Times, May 10 and 14, 1941, pp. 8and 2. Texts of United States offer and replies: 
D. S. B., May 17, 1941, pp. 596-598. 


9  Brteruom—Sovier Russia. Recognition of Belgium withdrawn by Russia. N. Y. 
Times, May 10, 1941, p. 1. 


9  Frencu Inpo-Caoina—THaILaANp. Signed treaty at Tokyo, settling border dispute. 
C. S. Monitor, May 9, 1941, p. 4. 


9 GreRMANY—UNITED States. Attorney General Jackson directed seizure of funds of 
the I. G. Farbenindustrie in order to bring the German chemical and industrial 
corporation within the control of United States Federal courts, and prevent 
diversion to South America or Germany. WN. Y. Times, May 11, 1941, pp. 1, 8. 


9 Norway—Soviet Rossia. Recognition of Norway withdrawn by Russia. WN. Y. 
Times, May 10, 1941, p. 1. 


9  Sovrer Russta—Yucostavia. Recognition of Yugoslavia withdrawn by Soviet 
Russia. N. Y. Times, May 10, 1941, p. 1. 


15 FranceE—GeERMANY. Marshal Pétain announced that his Cabinet had accepted 
terms for a scheme of “‘collaboration” replacing the armistice agreement. WN. Y. 
Times, May 16, 1941, p. 1. 


15 FrRANCE—UNITED Sratss. President Roosevelt issued statement on Franco-Ameri- 
can relations. Text: N. Y. Times, May 16, 1941, pp. 1 and 4; D. S. B., May 17, 
1941, p. 584. 


INTERNATIONAL CONVENTIONS 


Cattte Herpspooxs. Rome, Oct. 14, 1936. 
Ratification deposited: Yugoslavia. Nov. 4, 1940. D.S. B., Mar. 1, 1941, p. 240. 


Contagious oF ANIMALS. Geneva, Feb. 20, 1935. 
Ratification deposited: Turkey. Mar. 19, 1941. D.S. B., Apr. 26, 1941, p. 520. 
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DrpLtomatTic Orricers. Havana, Feb. 20, 1928. 
Ratification: Peru. Mar. 6, 1941. 
Ratification deposited: Peru. Apr. 4, 1941. D.S. B., Apr. 19, 1941, p. 484. 


EDUCATIONAL AND Pusuiciry Fitms. Buenos Aires, Dec. 23, 1936. 
Ratification deposited: Colombia. Nov. 28, 1940. D. 8S. B., Dec. 7, 1940, p. 525. 


EUROPEAN COLONIES AND PossESSIONS IN THE WESTERN HEMISPHERE. Havana, July 30, 
1940. 
Ratifications: 
Honduras. Dec. 23, 1940. D.S. B., Mar. 8, 1941, p. 272. 
Peru. Mar. 6, 1941. 
Ratification deposited: Peru. Apr. 4, 1941. D.S. B., Apr. 19, 1941, p. 484. 


EXporT AND Import OF ANIMAL Propucts. Geneva, Feb. 20, 1935. 
Ratification deposited: Turkey. Mar. 19, 1941. D.S. B., Apr. 26, 1941, p. 520. 


INDUSTRIAL DEsIGNS AND Mopets. London, June 2, 1934. 
Adhesion (effective Jan. 21, 1941): Morocco (by France). D.S. B., Feb. 22, 1941, p. 214. 


INDUSTRIAL Property. London, June 2, 1934. 
Adhesion (effective Jan. 21, 1941): Morocco (by France). D.8S. B., Feb. 22, 1941, p. 213. 


INTER-AMERICAN BANK. Washington, May 10, 1940. 
Approval decree: Mexico. Feb. 10, 1941. D.S. B., Mar. 8, 1941, p. 273. 


INTER-AMERICAN COFFEE MARKETING AGREEMENT. Washington, Nov. 28, 1940. 
Approval: Honduras. Feb. 11, 1941. D. 8S. B., Mar. 15, 1941, p. 292. 
Approval deposited: Peru. Feb. 14, 1941. D.S. B., Mar. 1, 1941, p. 240. 
Promulgation: Dominican Republic. Feb. 21, 1941. D.S. B., Mar. 29, 1941, p. 412. 
Ratification: United States. Feb. 12, 1941. D.S. B., Feb. 15, 1941, p. 202. 
Ratifications deposited: 

Brazil. Feb. 20, 1941. D.S. B., Mar. 15, 1941, p. 291. 
Colombia. Mar. 20, 1941. D.S. B., Apr. 5, 1941, p. 437. 
Mexico. Feb. 15, 1941. D.S. B., Mar. 1, 1941, p. 240. 

El Salvador. Mar. 11, 1941. D.S. B., Mar. 22, 1941, p. 344. 
United States. Apr. 14, 1941. D.S. B., Apr. 19, 1941, p. 486. 
Costa Rica. Apr. 1, 1941. 

Honduras. Apr. 2, 1941. D.S. B., Apr. 12, 1941, p. 460. 
Dominican Republic. Apr. 30, 1941. 

Ecuador. Apr. 29, 1941. D.S. B., May 17, 1941, p. 606. 


INTER-AMERICAN COFFEE MARKETING AGREEMENT. Protocol. Washington, April 15, 

1941. 

Signatures: 
Brazil, Colombia, Costa Rica, El Salvador, Guatemala, Haiti, Honduras, Mexico, Peru, 

United States. 

Dominican Republic. Apr. 30, 1941. 
Ecuador. Apr. 29, 1941. D.S. B., May 17, 1941, p. 606. 

Promulgation: United States (in force Apr. 16, 1941). 

Text: D. S. B., Apr. 19, 1941, pp. 486-487; this Journat, Supplement, pp. 160, 169. 


INTER-AMERICAN CULTURAL RELATIONS. Buenos Aires, Dec. 23, 1936. 
Ratification deposited: Mexico. Feb. 15, 1941. D.S. B., Mar. 1, 1941, p. 240. 


INTER-AMERICAN INDIAN INsTITUTE. Mexico City, Nov. 29, 1940. 

Adhesion: Nicaragua. Apr. 18, 1941. D.S. B., May 24, 1941, p. 641. 
Ratification: Honduras. Feb. 11, 1941. D. 8S. B., Apr. 12, 1941, p. 462. 
Ratification deposited: Mexico. May 2, 1941. D.S. B., May 17, 1941, p. 606. 
Text: Cong. Record (daily), May 26, 1941, pp. 4522-4524. 
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INTERCHANGE OF PUBLICATIONS. Buenos Aires, Dec. 23, 1936. 
Ratification deposited: Colombia. Nov. 28, 1940. D.S. B., Dec. 7, 1940, p. 525. 


MariTIME BuoyaGe. Geneva, May 13, 1936. 
Ratification deposited: Turkey. Mar. 19, 1941. D.S. B., Apr. 26, 1941, p. 520. 


MERCHANDISE Marks. Madrid, April 14, 1891. Revision. London, June 2, 1934. 
Adhesion (effective Jan. 21, 1941): Morocco (by France). D.S.B., Feb. 22, 1941, p. 214. 


Narcotics. Geneva, July 13, 1931. 
Adhesion: Paraguay. Mar. 31, 1941. D.S. B., May 10, 1941, p. 569. 


Opium CONVENTION, 2d. Geneva, Feb. 19, 1925. 
Adhesion: Paraguay. Mar. 31, 1941. D.S. B., May 10, 1941, p. 568. 


Powers OF ATTORNEY. Washington, Feb. 17, 1940. 
Ratification deposited: El Salvador (with reservations). Feb. 6, 1941. D.S. B., Feb. 22, 
1941, p. 214. 


Rap1o COMMUNICATIONS REGULATIONS AND Protocou. Revision. Cairo, April 8, 1938. 
Approval: 
Brazil. Mar. 31, 1941 (effective as of Jan. 1, 1939). D.S. B., May 3, 1941, p. 548. 
Guatemala (with reservations). D.S. B., Apr. 19, 1941, p. 485. 


Rapio COMMUNICATIONS REGULATIONS AND Protocou. Additional Protocol. Revision. 
Cairo, April 8, 1938. 
Approval: 
Brazil. Mar. 31, 1941 (effective as of Jan. 1, 1939). D.S. B., May 3, 1941, p. 548. 
Guatemala. D.S. B., Apr. 19, 1941, p. 485. 


Sarety Provisions (Building) ConvENTION. Geneva, June 23, 1937. 
Approval decree: 
Mexico. Dec. 30, 1940. 
Ratification: 
Switzerland. May 23, 1940. D.S. B., Mar. 8, 1941, p. 272. 
Text: International Labor Conference. Proceedings, 1937, pp. 814-822. 


SarpowNer’s LiaBiLity IN oF SicKNEss, Erc. Geneva, Oct. 24, 1936. 
Promulgation: Mexico. Jan. 14, 1941. D.S. B., Mar. 8, 1941, pp. 272-273. 


TELECOMMUNICATIONS CONVENTION. Madrid, Dec. 9, 1932. 
Adhesion: Iraq. D. S. B., May 10, 1941, p. 569. 
Ratifications: 
Guatemala. D.S. B., Apr. 19, 1941, p. 485. 
Paraguay. June 23, 1940. D.S. B., May 10, 1941, p. 569. 


TELEGRAPH REGULATIONS AND Prorocou. Cairo, April 8, 1938. 
Approval: 
Brazil. Mar. 31, 1941 (effective as of Jan. 1, 1939). D.S. B., May 3, 1941, pp. 547- 
548. 
Guatemala. D.S. B., Apr. 19, 1941, p. 485. 


TrapE-Marxs RecistraTION. The Hague, Nov. 6, 1925. Revision. London, June 2, 
1934. 
Adhesion (effective Jan. 21, 1941): Morocco (by France). D.S. B., Feb. 22, 1941, p. 214. 


TRANsIT OF ANIMALS AND ANIMAL Propucts. Geneva, Feb. 20, 1935. 
Ratification deposited: Turkey. Mar. 19, 1941. D.S. B., Apr. 26, 1941, p. 520. 
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WILDLIFE PRESERVATION IN THE WESTERN HEMISPHERE. Washington, Oct. 12, 1940. 
Signatures: 
Chile. Jan. 22,1941. D.S. B., Feb. 15, 1941, p. 202. 
Guatemala. Apr. 9, 1941. D.S. B., Apr. 26, 1941, p. 520. 
Haiti. Apr. 29, 1941. D.S. B., May 10, 1941, p. 568. 
Ratification deposited: United States. Apr. 28, 1941. D.S. B., May 3, 1941, p. 547. 
Text: Cong. Record (daily), Apr. 7, 1941, pp. 3129-3130. 


Dorotuy R. Dart 


SUPREME COURT OF THE UNITED STATES 


Hines (Pennsylvania) v. Davipow!Tz et al.* 
January 20, 1941 


The regulation of aliens is so intimately blended and intertwined with responsibilities of 
the national government that where it acts, and the State also acts on the same subject, the 
Act of Congress, or the treaty, is supreme; and the law of the State, though enacted in the 
exercise of powers not controverted, must yield to it. The power to restrict, limit, regulate, 
and register aliens as a distinct group is not an equal and continuously existing concurrent 
power of State and nation, but whatever power a State may have is subordinate to supreme 
national law. 

Having the constitutional authority so to do, Congress has provided a standard for alien 
registration in a single integrated and all-embracing system in order to obtain the informa- 
tion deemed to be desirable in connection with aliens. When it made this addition to its 
uniform naturalization and immigration laws it plainly manifested a purpose to do so in 
such a way as to protect the personal liberties of law-abiding aliens and to leave them free 
from the possibility of inquisitorial practices and police surveillance that might not only 
affect our international relations but might also generate the very disloyalty which the law 
has — guarding against. Under these circumstances, the Pennsylvania Act cannot be 
enforced. 

Dissenting opinion by Justice Stone, Chief Justice Hughes, and Justice McReynolds. 


Mr. Justice BLack delivered the opinion of the court. 

This case involves the validity of an Alien Registration Act adopted by 
the Commonwealth of Pennsylvania. The Act, passed in 1939, requires 
every alien 18 years or over, with certain exceptions,” to register once each 
year; provide such information as is required by the statute, plus any 
“other information and details” that the Department of Labor and In- 
dustry may direct; pay $1 as an annual registration fee; receive an alien 
identification card and carry it at all times; show the card whenever it may 
be demanded by any police officer or any agent of the Department of Labor 
and Industry; and exhibit the card as a condition precedent to registering a 
motor vehicle in his name or obtaining a license to operate one. The De- 
partment of Labor and Industry is charged with the duties of classifying 
the registrations for “the purpose of ready reference,’ and furnishing a 
copy of the classification to the Pennsylvania Motor Police. Nonexempt 
aliens who fail to register are subject to a fine of not more than $100 or 


*312 U.S. 52. 
Pa. Stats. Ann. (Purdon, Supp. 1940) tit. 35, §§ 1801-1806. 
* The exceptions are: aliens who are the “father or mother of a son or daughter who has 
served in the service of the United States during any war”’; aliens who have resided in the 
United States continuously since December 31, 1908, without acquiring a criminal record; 
and aliens who have filed their application for citizenship. The latter exception is qualified 
by the proviso that aliens in that category must still register if they “shall not have become 
naturalized within a period of three years’”’ after applying for citizenship. Since federal law 
requires five years residence before citizenship can be acquired (8 U.S. C. § 382), this excep- 
tion means that aliens may be exempt under the Pennsylvania statute for the first three years 
after their arrival but subject to the statute for the two years immediately preceding their 
eligibility for citizenship. 
555 
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imprisonment for not more than 60 days, or both. For failure to carry an 
identification card or for failure to show it upon proper demand, the punish- 
ment is a fine of not more than $10, or imprisonment for not more than 10 
days, or both. 

A three-judge District Court enjoined enforcement of the Act, holding 
that it denied aliens equal protection of the laws, and that it encroached 
upon legislative powers constitutionally vested in the Federal Government.® 
It is that judgment we are here called upon to review. But in 1940, after 
the court had held the Pennsylvania Act invalid, Congress enacted a federal 
Alien Registration Act.5 We must therefore pass upon the state Act in the 
light of the Congressional Act.® 

The federal Act provides for a single registration of aliens 14 years of age 
and over; detailed information specified by the Act, plus “such additional 
matters as may be prescribed by the Commissioner, with the approval of 
the Attorney General’’; finger-printing of all registrants; and secrecy of the 
federal files, which can be “‘made available only to such persons or agencies 
as may be designated by the Commissioner, with the approval of the At- 
torney General.”” No requirement that aliens carry a registration card to be 
exhibited to police or others is embodied in the law, and only the wilful 
failure to register is made a criminal offense; punishment is fixed at a fine 
of not more than $1000, imprisonment for not more than 6 months, or both. 

The basic subject of the state and federal laws is identical—registration 
of aliens as a distinct group. Appellants urge that the Pennsylvania law 
‘‘was constitutional when passed’’, and that ‘‘The only question is whether 
the state Act is in abeyance or whether the State and Federal Government 
have concurrent jurisdiction to register aliens for the protection of inhabit- 
ants and property.” Appellees, on the other hand, contend that the 
Pennsylvania Act is invalid, for the reasons that it (1) denies equal protec- 
tion of the laws to aliens residing in the State; (2) violates Section 16 of the 
Civil Rights Act of 1870; 7 (3) exceeds Pennsylvania’s constitutional power 


330 F. Supp. 470. One alien and one naturalized citizen joined in proceedings filed against 
certain state officials to enjoin enforcement of the Act. The answer of the defendants ad- 
mitted the material allegations of the petition and defended the Act on the ground that it 
was within the power of the State. Plaintiffs moved for judgment on the pleadings under 
Rule 12 (c). The requested relief was denied as to the naturalized citizen but granted as to 
the alien. 

4 The case is here on appeal under Section 266 of the Judicial Code, as amended (28 U.S. C. 
§ 380). We noted probable jurisdiction on March 25, 1940. 

5 Public Act No. 670, 76th Cong., 3d Sess., c. 439. 

6 Cf. Vandenbark v. Owens-Illinois Glass Co., No. 141 this term, decided January 6, 1941. 
And see United States v. Schooner Peggy, 1 Cranch 103, 110, and Carpenter v. Wabash Ry., 
309 U. S. 23, 26-27. 

716 Stat. 140, 144, 8 U. S. C. § 41: “All persons within the jurisdiction of the United 
States shall have the same right in every State and Territory to make and enforce contracts, 
to sue, be parties, give evidence, and to the full and equal benefit of all laws and proceedings 
for the security of persons and property as is enjoyed by white citizens, and shall be subject 
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in requiring registration of aliens without Congressional consent. Appel- 
lees’ final contention is that the power to restrict, limit, regulate and register 
aliens as a distinct group is not an equal and continuously existing concurrent 
power of State and nation, but that even if the State can legislate on this 
subject at all, its power is subordinate to supreme national law. Appellees 
conclude that by its adoption of a comprehensive, integrated scheme for 
regulation of aliens—including its 1940 registration act—Congress has pre- 
cluded state action like that taken by Pennsylvania.® 

In the view we take it is not necessary to pass upon appellees’ first, second, 
and third contentions, and so we pass immediately to their final question, 
expressly leaving open all of appellees’ other contentions, including the 
argument that the federal power in this field, whether exercised or unexer- 
cised, is exclusive. Obviously the answer to appellees’ final question depends 
upon an analysis of the respective powers of state and national governments 
in the regulation of aliens as such, and a determination of whether Congress 
has, by its action, foreclosed enforcement of Pennsylvania’s registration law. 

First. That the supremacy of the national power in the general field of 
foreign affairs, including power over immigration, naturalization and de- 
portation, is made clear by the Constitution, was pointed out by the authors 
of The Federalist in 1787,° and has since been given continuous recognition 
by this court.!° When the national government by treaty or statute has 
established rules and regulations touching the rights, privileges, obligations 
or burdens of aliens as such, the treaty or statute is the supreme law of the 
land. No State can add to or take from the force and effect of such treaty 
or statute, for Article VI of the Constitution provides that ‘‘This Constitu- 
tion, and the Laws of the United States which shall be made in Pursuance 
thereof; and all Treaties made, or which shall be made, under the Authority 


to like punishment, pains, penalties, taxes, licenses, and exactions of every kind, and to no 
other,” 


§ Pennsylvania is not alone among the States in attempting to compel alien registration. 
Several States still have dormant on their statute books laws passed in 1917-18, empowering 
the governor to require registration when a state of war exists or when public necessity re- 
quires such a step. J. g., Conn. Gen. Stats. (1930) tit. 59, § 6042; Fla. Comp. Gen. Laws 
(1927) § 2078; Iowa Code (1939) § 503; La. Gen. Stats. (Dart, 1939) tit. 3, § 282; Me. Rev. 
Stats. (1930) Ch. 34, §3; N. H. Pub. Laws (1926) Ch. 154; N. Y. Cons. Laws (Executive 
Law) §10. Other states, like Pennsylvania, have passed registration laws more recently. 
E.9.,8. C. Acts (1940) No. 1014, § 9, p. 1939; N. C. Code (1939) §§ 193 (a)-(h). In several 
States, municipalities have recently undertaken local alien registration. 

Registration statutes of Michigan and California were held unconstitutional in Arrow- 
smith vr. Voorhies, 55 F. (2d) 310, and Ex parte Ah Cue, 101 Cal. 197, 35 Pac. 556. 

* The importance of national power in all matters relating to foreign affairs and the inher- 
= — of state action in this field are clearly developed in Federalist papers No. 3, 4, 5, 

and 80. 

1° F. g., Henderson v. Mayor of New York, 92 U. S. 259; People v. Compagnie Generale 
Transatlantique, 107 U. S. 59; Fong Yue Ting v. United States, 149 U.S. 698, 711. Cf. Z. & 
F. Assets Realization Corp. v. Hull, No. 381 this term, decided January 6, 1941. 
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of the United States, shall be the supreme Law of the Land; and the Judges 
in every State shall be bound thereby, any Thing in the Constitution or Laws 
of any State to the Contrary notwithstanding.”’ The Federal Government, 
representing as it does the collective interests of the forty-eight States, is 
entrusted with full and exclusive responsibility for the conduct of affairs with 
foreign sovereignties. ‘‘For local interests the several States of the Union 
exist; but for international purposes, embracing our relations with foreign 
nations, we are but one people, one nation, one power.’’!! Our system of 
government is such that the interest of the cities, counties and States, no 
less than the interest of the people of the whole nation, imperatively requires 
that federal power in the field affecting foreign relations be left entirely free 
from local interference. As Mr. Justice Miller well observed of a California 
statute burdening immigration: ‘‘If [the United States] should get into a 
difficulty which would lead to war, or to suspension of intercourse, would 
California alone suffer, or all the Union? ” 

One of the most important and delicate of all international relationships, 
recognized immemorially as a responsibility of government, has to do with 
the protection of the just rights of a country’s own nationals when those 
nationals are in another country. Experience has shown that international 
controversies of the gravest moment, sometimes even leading to war, may 
arise from real or imagined wrongs to another’s subjects inflicted, or per- 
mitted, by a government.'* This country, like other nations, has entered 


11 The Chinese Exclusion Cases, 130 U. S. 581, 606. Thomas Jefferson, who was not gen- 
erally favorable to broad federal powers, expressed a similar view in 1787: ‘‘My own general 
idea was, that the States should severally preserve their sovereignty in whatever concerns 
themselves alone, and that whatever may concern another State, or any foreign nation, 
should be made a part of the federal sovereignty.’”” Memoir, Correspondence and Miscel- 
lanies from the Papers of Thomas Jefferson (1829), Vol. 2, p. 230, letter to Mr. Wythe. CY. 
James Madison in Federalist paper No. 42: ‘‘The second class of powers, lodged in the gen- 
eral government, consist of those which regulate the intercourse with foreign nations. . . . 
This class of powers forms an obvious and essential branch of the federal administration. If 
we are to be one nation in any respect, it clearly ought to be in respect to other nations.” 

12 Chy Lung v. Freeman, 92 U. S. 275, 279. Cf. Alexander Hamilton in Federalist paper 
No. 80: “The peace of the whole ought not to be left at the disposal of a part. The Union 
will undoubtedly be answerable to foreign powers for the conduct of its members.” That 
the Congress was not unaware of the possible international repercussions of registration legis- 
lation is apparent from a study of the history of the 1940 federal Act. Congressman Coffee, 
speaking against an earlier version of the bill, said: “‘ Are we not guilty of deliberately insult- 
ing nations with whom we maintain friendly diplomatic relations? Are we not humiliating 
their nationals? Are we not violating the traditions and experiences of a century and a 
half?” 84 Cong. Rec. 9536. 

13 For a collection of typical international controversies that have arisen in this manner, see 
Dunn, The Protection of Nationals (1932), p. 13 et seg. Cf. John Jay in Federalist paper No. 
3: “The number of wars which have happened or will happen in the world will always be 
found to be in proportion to the number and weight of the causes, whether real or pretended, 
which provoke or invite them. If this remark be just, it becomes useful to inquire whether so 
many just causes of war are likely to be given by United America as by disunited America; for 
if it should turn out that United America will probably give the fewest, then it will follow 
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into numerous treaties of amity and commerce since its inception—treaties 
entered into under express constitutional authority, and binding upon the 
States as well as the nation. Among those treaties have been many which 
not only promised and guaranteed broad rights and privileges to aliens 
sojourning in our own territory, but secured reciprocal promises and guaran- 
tees for our own citizens while in other lands. And apart from treaty obli- 
gations, there has grown up in the field of international relations a body of 
customs defining with more or less certainty the duties owing by all nations 
to alien residents—duties which our State Department has often success- 
fully insisted foreign nations must recognize as to our nationals abroad.“ 
In general, both treaties and international practices have been aimed at 
preventing injurious discriminations against aliens. Concerning such 
treaties, this court has said: ‘“‘ While treaties, in safeguarding important 
rights in the interest of reciprocal beneficial relations, may by their express 
terms afford a measure of protection to aliens which citizens of one or both 
of the parties may not be able to demand against their own government, 
the general purpose of treaties of amity and commerce is to avoid injurious 
discrimination in either country against the citizens of the other.” ® 

Legal imposition of distinct, unusual and extraordinary burdens and obli- 
gations upon aliens—such as subjecting them alone, though perfectly law- 
abiding, to indiscriminate and repeated interception and interrogation by 
public officials—thus bears an inseparable relationship to the welfare and 
tranquillity of all the States, and not merely to the welfare and tranquillity 
of one. Laws imposing such burdens are not mere census requirements, 
and even though they may be immediately associated with the accomplish- 
ment of a local purpose, they provoke questions in the field of international 
affairs. And specialized regulation of the conduct of an alien before natural- 
ization is a matter which Congress must consider in discharging its constitu- 
tional duty ‘‘To establish an Uniform Rule of Naturalization ...” It 
cannot be doubted that both the state and the federal registration laws 
belong ‘‘to that class of laws which concern the exterior relation of this whole 
nation with other nations and governments.” '* Consequently the regula- 


that in this respect the Union tends most to preserve the people in a state of peace with other 
nations.” 

4 “Tn consequence of the right of protection over its subjects abroad which every state en- 
joys, and the corresponding duty of every state to treat aliens on its territory with a certain 
consideration, an alien . . . must be afforded protection for his person and property... . 
Every state is by the law of nations compelled to grant to aliens at least equality before the 
law with its citizens, as far as safety of person and property is concerned. An alien must in 
particular not be wronged in person or property by the officials and courts of a state. Thus 
the police must not arrest him without just cause. . . .” 1 Oppenheim, International Law 
(5th ed., 1937), pp. 547-548. And see 4 Moore, International Law Digest, pp. 2, 27, 28; 
Borchard, The Diplomatic Protection of Citizens Abroad (1928), pp. 25, 37, 73, 104. 

® Todok v. Union State Bank, 281 U. S. 449, 454-455. 

'® Henderson v. Mayor of New York, 92 U. S. 259, 273. 
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tion of aliens is so intimately blended and intertwined with responsibilities 
of the national government that where it acts, and the State also acts on the 
same subject, “the act of Congress, or the treaty, is supreme; and the law of 
the State, though enacted in the exercise of powers not controverted, must 
yield to it.””17. And where the Federal Government, in the exercise of its 
superior authority in this field, has enacted a complete scheme of regulation 
and has therein provided a standard for the registration of aliens, States 
cannot, inconsistently with the purpose of Congress, conflict or interfere 
with, curtail or complement, the federal law, or enforce additional or auxil- 
iary regulations.'® There is not—and from the very nature of the problem 
there cannot be—any rigid formula or rule which can be used as a universal 
pattern to determine the meaning and purpose of every Act of Congress. 
This court, in considering the validity of state laws in the light of treaties or 
federal laws touching the same subject, has made use of the following 
expressions: conflicting; contrary to; occupying the field; repugnance; dif- 
ference; irreconcilability; inconsistency; violation; curtailment; and inter- 
ference.!® But none of these expressions provides an infallible constitu- 
tional test or an exclusive constitutional yardstick. In the final analysis, 
there can be no one crystal clear distinctly marked formula. Our primary 
function is to determine whether, under the circumstances of this particular 
case, Pennsylvania’s law stands as an obstacle to the accomplishment and 
execution of the full purposes and objectives of Congress.2° And in that 
determination, it is of importance that this legislation is in a field which 
affects international relations, the one aspect of our government that from 
the first has been most generally conceded imperatively to demand broad 


17 Gibbons v. Ogden, 9 Wheat. 1, 211; see Charleston and Western Carolina Railway Co. ». 
Varnville Furniture Co., 237 U. 8. 597. Cf. People v. Compagnie Générale Transatlantique, 
107 U. S. 59, 63, where the court, speaking of a state law and a federal law dealing with the 
same type of control over aliens, said that the federal law ‘‘covers the same ground as the 
New York statute, and they cannot co-exist.” 

18 Cf. Nielsen v. Johnson, 279 U. S. 47; Asakura v. Seattle, 265 U. 8. 332; International 
Shoe Co. v. Pinkus, 278 U. S. 261, 265, and cases there cited. And see Savage v. Jones, 225 
U.S. 501, 539. Appellant relies on Gilbert v. Minnesota, 254 U. S. 325, and Halter v. Ne- 
braska, 205 U. S. 34, but neither of those cases is relevant to the issues here presented. 

19 F. g., Hauenstein v. Lynham, 100 U. S. 483, 489; Geofroy v. Riggs, 133 U. S. 258, 267; 
Asakura v. Seattle, 265 U. 8. 332, 340, 342; Nielsen v. Johnson, 279 U. S. 47, 52; Todok v. 
Union State Bank, 281 U. S. 449, 454; Santovincenzo v. Egan, 284 U. S. 30, 40; United States 
v. Belmont, 301 U. S. 324, 331 (but compare the affirmance by an equally divided court in 
United States v. Moscow Fire Ins. Co., 309 U. S. 624); Kelly v. Washington, 302 U. S. 1, 10, 
11; Maurer v. Hamilton, 309 U. S. 598, 604; Bacardi Corporation v. Domenech, No. 21 this 
term, decided December 9, 1940, 85 L. Ed. 179, 183, 188. 

20 Cf. Savage v. Jones, 225 U. S. 501, 553: “For when the question is whether a federal act 
overrides a State law, the entire scheme of the statute must of course be considered and that 
which needs must be implied is of no less force than that which is expressed. If the purpose 
of the act cannot otherwise be accomplished—if its operation within its chosen field else 
must be frustrated and its provisions be refused their natural effect—the state law must 
yield to the regulation of Congress within the sphere of its delegated power.” 
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national authority. Any concurrent state power that may exist is restricted 
to the narrowest of limits; the State’s power here is not bottomed on the 
same broad base as is its power to tax. And it is also of importance that 
this legislation deals with the rights, liberties, and personal freedoms of 
human beings, and is in an entirely different category from state tax statutes 
or state pure food laws regulating the labels on cans.”* 

Our conclusion is that appellee is correct in his contention that the power 
to restrict, limit, regulate, and register aliens as a distinct group is not an 
equal and continuously existing concurrent power of State and nation, but 
that whatever power a State may have is subordinate to supreme national 
law. We proceed therefore to an examination of Congressional enact- 
ments to ascertain whether or not Congress has acted in such manner that 
its action should preclude enforcement of Pennsylvania’s law. 

Second. For many years Congress has provided a broad and compre- 
hensive plan describing the terms and conditions upon which aliens may 
enter this country, how they may acquire citizenship, and the manner in 
which they may be deported. Numerous treaties, in return for reciprocal 
promises from other governments, have pledged the solemn obligation of 
this nation to the end that aliens residing in our territory shall not be singled 
out for the imposition of discriminatory burdens. Our Constitution and our 
Civil Rights Act have guaranteed to aliens ‘“‘the equal protection of the laws 


*1 Express recognition of the breadth of the concurrent taxing powers of state and nation 
is found in Federalist paper No. 32. 

2 Tt is true that where the Constitution does not of itself prohibit state action, as in 
matters related to interstate commerce, and where the Congress, while regulating related 
matters, has purposely left untouched a distinctive part of a subject which is peculiarly 
adapted to local regulation, the State may legislate concerning such local matters which 
Congress could have covered but did not. Kelly v. Washington, 302 U.S. 1, 9, 10, 11, 12, 
13, 14 (inspection for seaworthiness of hull and machinery of motor-driven tugs). And see 
Reid v. Colorado, 187 U. 8. 137, 147 (prohibition on introduction of diseased cattle or horses) ; 
Savage v. Jones, 225 U. S. 501, 529, 532 (requirement that certain labels reveal package 
contents); Carey v. South Dakota, 250 U. S. 118, 121 (prohibition of shipment by carrier of 
wild ducks); Dickson v. Uhlmann Grain Co., 288 U. 8S. 188, 199 (prohibition of margin 
transactions in grain where there is no intent to deliver); Mintz v. Baldwin, 289 U. S. 346, 
350-352 (inspection of cattle for infectious diseases); Maurer v. Hamilton, 309 U. S. 598, 
604, 614 (prohibition of car-over-cab trucking). 

*8 As supporting the contention that the State can enforce its alien registration legislation, 
even though Congress has acted on the identical subject, appellant relies upon a number of 
previous opinions of this court. Ohio ez rel. Clarke v. Deckebach, 274 U. S. 392, 395, 396; 
Frick v. Webb, 263 U. S. 326, 333; Webb v. O’Brien, 263 U. S. 313, 321, 322; Terrace v. 
Thompson, 263 U. S. 197, 223, 224; Heim v. McCall, 239 U. S. 175, 193, 194. In each of 
those cases this court sustained state legislation which applied to aliens only, against an 
attack on the ground that the laws violated the equal protection clause of the Constitution. 
In each case, however, the court was careful to point out that the state law was not in 
Violation of any valid treaties adopted by the United States, and in no instance did it appear 
that Congress had passed legislation on the subject. In the only case of this type in which 
there was an outstanding treaty provision in conflict with the state law, this court held the 
state law invalid. Asakura v. Seattle, 265 U. S. 332. 
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[which] is a pledge of the protection of equal laws.” ** With a view to 
limiting prospective residents from foreign lands to those possessing the 
qualities deemed essential to good and useful citizenship in America, care- 
fully defined qualifications are required to be met before aliens may enter 
our country. These qualifications include rigid requirements as to health, 
education, integrity, character, and adaptability to our institutions. Nor 
is the alien left free from the application of federal laws after entry and before 
naturalization. If during the time he is residing here he should be found 
guilty of conduct contrary to the rules and regulations laid down by Con- 
gress, he can be deported. At the time he enters the country, at the time 
he applies for permission to acquire the full status of citizenship, and during 
the intervening years, he can be subjected to searching investigations as to 
conduct and suitability for citizenship. And in 1940 Congress added to 
this comprehensive scheme a complete system for alien registration. 

The nature of the power exerted by Congress, the object sought to be at- 
tained, and the character of the obligations imposed by the law, are all 
important in considering the question of whether supreme federal enact- 
ments preclude enforcement of state laws on the same subject.2* Opposition 
to laws permitting invasion of the personal liberties of law-abiding individ- 
uals, or singling out aliens as particularly dangerous and undesirable groups, 
is deep-seated in this country. Hostility to such legislation in America 
stems back to our colonial history,?’ and champions of freedom for the indi- 
vidual have always vigorously opposed burdensome registration systems. 
The drastic requirements of the Alien Acts of 1798 28 brought about a politi- 
cal upheaval in this country the repercussions from which have not even yet 
wholly subsided.?® So violent was the reaction to the 1798 laws that almost 
a century elapsed before a second registration act was passed. This second 
law, which required Chinese to register and carry identification cards with 
them at all times, was enacted May 5, 1892. An opponent of this legisla- 
tion, speaking in the Senate of the requirement that cards be carried said: 


[The Chinese covered by the Act] are here ticket-of-leave men; pre- 
cisely as, under the Australian law, a convict is allowed to go at large 
upon a ticket-of-leave, these people are to be allowed to go at large 
and earn their livelihood, but they must have their tickets-of-leave 
in their possession. . . . This inaugurates in our system of government 
a new departure; one, I believe never before practised, although it 


* Yick Wo v. Hopkins, 118 U. 8S. 356, 369. 

8 U.S.C. § § 152, 373, 377 (c), 382, 398, 399 (a). 

* Cf. Prigg v. Pennsylvania, 16 Pet. 539, 622, 623. 

27 As early as 1641, in the Massachusetts ‘‘ Body of Liberties,” we find the statement that 
“Every person within this Jurisdiction, whether Inhabitant or forreiner, shall enjoy the 
same justice and law that is generall for the plantation . . .” 

28 1 Stat. 570, 577. 

9 See Field, J., dissenting in Fong Yue Ting v. United States, 149 U. S. 698, 746-750 
Cf. 84 Cong. Rec. 9534. 
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was suggested in conference that some such rules had been adopted 
in slavery times to secure the peace of society.*° 


For many years bills have been regularly presented to every Congress 
providing for registration of aliens. Some of these bills proposed annual 
registration of aliens, issuance of identification cards containing information 
about and a photograph of the bearer, exhibition of the cards on demand, 
payment of an annual fee, and kindred requirements.*! Opposition to these 
bills was based upon charges that their requirements were at war with the 
fundamental principles of our free government, in that they would bring 
about unnecessary and irritating restrictions upon personal liberties of the 
individual, and would subject aliens to a system of indiscriminate questioning 
similar to the espionage systems existing in other lands.* 

When Congress passed the Alien Registration Act of 1940, many of the 
provisions which had been so severely criticized were not included. The 
Congressional purpose, as announced by the chairman of the Senate sub- 
committee which drafted the final bill, was to “work . . . the new pro- 
visions into the existing [immigration and naturalization] laws, so as to make 
a harmonious whole.” * That “harmonious whole” included the “ Uniform 
Rule of Naturalization” the Constitution empowered the Congress to pro- 


30 Quoted in Fong Yue Ting v. United States, supra, 743. 

" F.g., H. R. 9101 and H. R. 9147, 71st Cong., 2d Sess.; see 72 Cong. Rec. 3886. 

® The requirement that cards be carried and exhibited has always been regarded as one 
of the most objectionable features of proposed registration systems, for it is thought to be a 
feature that best lends itself to tyranny and intimidation. Congressman Celler, speaking in 
1928 of the repeated defeat of registration bills and of an attempt by the Secretary of Labor 
to require registration of incoming aliens by executive order, said: ‘‘ But here is the real vice 
of the situation and the core of the difficulty: ‘The admitted alien,’ as the order states, 
‘should be cautioned to present [his card] for inspection if and when subsequently requested 
so to do by an officer of the Immigration Service.’”” 70 Cong. Rec. 190. 

8 Congressman Smith, who introduced the original of the bill that as finally adopted be- 
came the 1940 Act, said in committee: ‘‘The drafting of the bill is . . . a codification of 
measures that have been offered from time to time. . . . I have tried to eliminate from the 
bills that have been offered on the subject those which seemed to me would cause much con- 
troversy.” Hearings before Subcommittee No. 3 of the House Judiciary Committee, H. R. 
5138, April 12, 1939, p. 71. 

* Cong. Rec., June 15, 1940, p. 12620. Senator Connally made this statement in explain- 
ing why it had been found necessary to substitute a new bill for the bill originally sent to the 
Senate by the House. In detailing the care that had been taken in the drafting of the new 
measure, he said: “‘ We regretted very much that we had to discard entirely the bill passed by 
the House and substitute a new bill after the enacting clause. However, we called in Mr. 
Murphy, of the Drafting Service, who worked with us some 2 weeks every day. . . . We 
called on the Department of Justice, and had the Solicitor General with us. We called in the 
Commissioner of Immigration and Naturalization, and together we went over all the existing 
laws, and worked the new provisions into the existing laws, so as to make a harmonious 
whole.” This Senate version was substantially the Act as finally adopted; the alien registra- 
tion provisions are Title III of a broader Act dealing with deportable offenses and advocacy 
of disloyalty in the armed forces. 
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vide. And as a part of that “harmonious whole,’”’ under the federal Act 
aliens need not carry cards, and can only be punished for wilful failure to 
register.*6 Further, registration records and finger-prints must be kept 
secret and cannot be revealed except to agencies—such as a State—upon 
consent of the Commissioner and the Attorney General. 

We have already adverted to the conditions which make the treatment of 
aliens, in whatever State they may be located, a matter of national moment. 
And whether or not registration of aliens is of such a nature that the Con- 
stitution permits only of one uniform national system, it cannot be denied 
that the Congress might validly conclude that such uniformity is desirable. 
The legislative history of the Act indicates that Congress was trying to steer 
a middle path, realizing that any registration requirement was a departure 
from our traditional policy of not treating aliens as a thing apart, but also 
feeling that the nation was in need of the type of information to be secured.*? 
Having the constitutional authority so to do, it has provided a standard for 
alien registration in a single integrated and all-embracing system in order to 
obtain the information deemed to be desirable in connection with aliens. 
When it made this addition to its uniform naturalization and immigration 
laws, it plainly manifested a purpose to do so in such a way as to protect the 
personal liberties of law-abiding aliens through one uniform national regis- 
tration system, and to leave them free from the possibility of inquisitorial 
practices and police surveillance that might not only affect our international 
relations but might also generate the very disloyalty which the law has 


55 In Federalist paper No. 42, the reasons for giving this power to the Federal Government 
are thus explained: ‘‘ By the laws of several States, certain descriptions of aliens, who had 
rendered themselves obnoxious, were laid under interdicts inconsistent not only with the 
rights of citizenship but with the privilege of residence. What would have been the conse- 
quence, if such persons, by residence or otherwise, had acquired the character of citizens 
under the laws of another State. . .. ? Whatever the legal consequences might have been, 
other consequences would probably have resulted of too serious a nature not to be provided 
against. The new Constitution has accordingly, with great propriety, made provision 
against them, and all others proceeding from the defect of the Confederation on this head, by 
authorizing the general government to establish a uniform rule of naturalization throughout 
the United States.” 

%* That the Congressional decision to punish only wilful transgressions was deliberate 
rather than inadvertent is conclusively demonstrated by the debates on the bill. £.g., 
Cong. Rec., June 15, 1940, p. 12621. And see note 37, infra. 

37 Congressman Celler, ranking member of the House Judiciary Committee which reported 
out the bill, said in stating his intention of voting for the 1940 Act: ‘‘Mr. Speaker, judging 
the temper of the nation, I believe this compromise report is the best to be had under the cir- 
cumstances and I shall vote for it. . . . Furthermore, I think the conferees have done a 
good job because the punishment is not too great. .. . There must be proof .. . that the 
alien wilfully refuses to register... . I drew the minority report against this bill origi- 
nally, because it provided some very harsh provisions against aliens. Some of the harsh- 
ness and some of the severity of the original bill have been eliminated. . . . I must admit 
that it is the best to be had under the circumstances.”’ Cong. Rec., June 22, 1940, pp. 
13468-9. 
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intended guarding against. Under these circumstances, the Pennsylvania 
Act cannot be enforced. Accordingly, the judgment below is 
Affirmed. 


Mr. Justice STONE. 


I think the judgment below should be reversed. 

Undoubtedly Congress, in the exercise of its power to legislate in aid of 
powers granted by the Constitution to the national government may greatly 
enlarge the exercise of federal authority and to an extent which need not 
now be defined, it may, if such is its will, thus subtract from the powers 
which might otherwise be exercised by the States. Assuming, as the court 
holds, that Congress could constitutionally set up an exclusive registration 
system for aliens, I think it has not done so and that it is not the province of 
the courts to do that which Congress has failed to do. 

At a time when the exercise of the federal power is being rapidly ex- 
panded through Congressional action, it is difficult to overstate the im- 
portance of safeguarding against such diminution of State power by vague 
inferences as to what Congress might have intended if it had considered the 
matter or by reference to our own conceptions of a policy which Congress 
has not expressed and which is not plainly to be inferred from the legislation 
which it has enacted. Cf. Graves v. O’Keefe, 306 U. S. 466, 479, 480, 487. 
The Judiciary of the United States should not assume to strike down a state 
law which is immediately concerned with the social order and safety of its 
people unless the statute plainly and palpably violates some right granted 
or secured to the national government by the Constitution or similarly en- 
croaches upon the exercise of some authority delegated to the United States 
for the attainment of objects of national concern. 

The opinion of the court does not deny, and I see no reason to doubt that 
the Pennsylvania registration statute, when passed, was a lawful exercise 
of the constitutional power of the State. With exceptions not now material 
it requires aliens resident in the State, who have not declared their intention 
to become citizens, to register annually, to pay a registration fee of $1.00, 
and to carry a registration identification card. It affords to the State a 
convenient method of ascertaining the number and whereabouts of aliens 
within the State, which it is entitled to know, and a means of their identifi- 
cation. It is an available aid in the enforcement of a number of statutes of 
the State applicable to aliens whose constitutional validity has not been 
questioned, one of which has been held by this court not to infringe the 
Fourteenth Amendment. Patsone v. Pennsylvania, 232 U. S. 138.1 


1 Tit. 34 § 1311.1001, Purdon’s Penn. Stat. Ann., prohibiting hunting by aliens, was sus- 
tained in the Patsone case, 232 U.S. 138. Cf. Tit. 30 §240. Other Pennsylvania statutes 
whose validity have not been passed upon regulate the activities of aliens: Tit. 63, setting 
forth license requirements for the practice of certain professions and occupations, make spe- 
cial requirements for aliens seeking to practice as certified public accountants (§ 1), archi- 
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The national government has exclusive control over the admission of 
aliens into the United States but, after entry, an alien resident within a State, 
like a citizen, is subject to the police powers of the State and, in the exercise 
of that power, state legislatures may pass laws applicable exclusively to aliens 
so long as the distinction taken between aliens and citizens is not shown to 
be without rational basis. Patsone v. Pennsylvania, supra; Terrace v. 
Thompson, 263 U. 8S. 197; Cockrill v. California, 268 U. S. 258; Ohio v. 
Deckebach, 274 U. 8S. 392, 396, and cases cited. The Federal Government 
has no general police power over aliens and, so far as it can exercise any 
control over them, it must be in the pursuance of a power granted to it by 
the Constitution. 

The opinion of the court does not support its conclusion upon the ground 
that in the absence of federal legislation on the subject there is any want of 
power in the State to pass the present statute. It does not suggest nor could 
it well do so that in the absence of Congressional action the Pennsylvania 
statute either by its own terms or in its operation interferes with or obstructs 
the authority conferred by the Constitution on the national government 
over the national defense, the conduct of foreign relations, its powers over 
immigration and deportation of aliens or their naturalization. The ex- 
istence of the national power to conduct foreign relations and negotiate 
treaties does not foreclose state legislation dealing exclusively with aliens as 
such. This court has consistently held that treaties of the United States for 
the protection of resident aliens do not supersede such legislation unless they 
conflict with it. See Ohio v. Deckebach, supra, 395 and cases cited; Todok v. 
Union State Bank, 281 U. 8S. 449, 454 et seq.; cf. Nielsen v. Johnson, 279 
U. 8. 47. It is not contended that the Pennsylvania statute conflicts with 
any term of any treaty. 

The question presented here is a different one from that considered in 
Henderson, et al. v. Mayor of New York, et al., 92 U. S. 259, 273, where the 
state taxation and registration of all persons entering the United States 
through a port of the State was held to be a regulation of foreign commerce 
forbidden to the States by the Constitution, even though Congress had 
passed no similar legislation. The registration of aliens resident in a State is 
not a regulation of interstate or foreign commerce or of the entry or deporta- 
tion of aliens and would seem to be no more an exercise of any power granted 
to the national government or an encroachment upon it than is a state census 
for local purposes an infringement of the national authority to take a na- 
tional census for national purposes. It is the federal act alone which is 
pointed to as curtailing or withdrawing the reserved power of the State over 
its alien population. 


tects (§ 22), engineers (§ 137), nurses (§ 202), physicians and surgeons (§ 406), and under- 
takers (§ 478e). The real property holdings of aliens are limited to 5000 acres of land or 
land producing net income of $20,000 or less (Title 69, § § 28, 32). Taxes are to be deducted 
from the wages of aliens by their employers when the tax collector requests (Tit. 72, § 5681). 


| 
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Title I of the federal statute penalizes certain acts of any persons intended 
to interfere with, impair or influence the loyalty, morale or discipline of the 
military or naval forces of the United States. Title II, among other things, 
provides for the deportation of aliens after conviction and service of sentence 
for violations of the provisions of Title I. And the evident purpose of the 
registration provisions of Title III is to aid in the enforcement of the other 
provisions of the Act and in the prevention of subversive activities of aliens 
resident within the United States. It requires the registration and finger- 
printing of all aliens over fourteen years of age, with exceptions not now 
material, who are not registered and fingerprinted upon entering the country. 
Registered aliens resident in the United States are required to notify the 
Commissioner of Immigration of any change of residence and penalties are 
imposed for wilful non-compliance. As construed and applied by the opin- 
ion of the court the federal act denies to the States the practicable means of 
identifying their alien residents and of recording their whereabouts and it 
withholds from the States the benefit of the information secured under the 
federal act except in so far as it may be made available to them on applica- 
tion to the Attorney General. 

It is conceded that the federal act in operation does not at any point con- 
flict with the state statute, and it does not by its terms purport to control or 
restrict state authority in any particular. But the government says that 
Congress by passing the federal act, has ‘‘ occupied the field”’ so as to preclude 
the enforcement of the state statute and that the administration of the latter 
might well conflict with Congressional policy to protect the civil liberty of 
aliens against the harassments of intrusive police surveillance. 

Little aid can be derived from the vague and illusory but often repeated 
formula that Congress ‘‘by occupying the field’”’ has excluded from it all 
state legislation. very Act of Congress occupies some field, but we must 
know the boundaries of that field before we can say that it has precluded a 
State from the exercise of any power reserved to it by the Constitution. To 
discover the boundaries we look to the federal statute itself, read in the light 
of its constitutional setting and its legislative history. 

Federal statutes passed in aid of a granted power obviously supersede 
state statutes with which they conflict. Pennsylvania R. Co. v. Illinois Brick 
Co., 297 U. S. 447, 459. See Kelly v. Washington, 302 U.S. 1,10. But we 
are pointed to no such conflict here. In the exercise of such powers Congress 
also has wide scope for prohibiting state regulation of matters which Con- 
gress may, but has not undertaken to regulate itself. But no words of the 
statute or of any committee report, or any Congressional debate indicate that 
Congress intended to withdraw from the States any part of their constitu- 
tional power over aliens within their borders. We must take it that Congress 
was not unaware that some nineteen States have statutes or ordinances 
requiring some form of registration for aliens, seven of them dating from the 
last war. The repeal of this legislation is not to be inferred from the silence 
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of Congress in enacting a law which at no point conflicts with the state 
legislation and is harmonious with it. 

The exercise of the federal legislative power is certainly not more potent to 
curtail the exercise of state power over aliens than is the exercise of the 
treaty-making power. Yet as we have seen no treaty has that effect unless 
it conflicts with a state statute. . The passage of the National Pure Food & 
Drug Act did not preclude the States from supplementing it by like addi- 
tional requirements not conflicting with those of the Congressional act. 
Savage v. Jones, 225 U. 8. 503. The enactment of federal laws for the 
inspection, as a safety measure, of vessels plying navigable waters of the 
United States does not foreclose the States from like inspection of the hull 
and machinery of such vessels within the State, to insure safety and deter- 
mine seaworthiness, demands which lie outside the federal requirements. 
Kelly v. Washington, supra. The passage of the National Draft and the 
National Espionage Acts with their penalties for violation, did not preclude 
a State from making it a misdemeanor for any person to advocate that 
citizens of the State refuse to aid or assist the United States in carrying on a 
war. Gilbert v. Minnesota, 254 U.S. 325; cf. Halter v. Nebraska, 204 U. S. 
34; see also Reid v. Colorado, 187 U. 8. 137; Carey v. South Dakota, 250 
U.S. 118; Dickson v. Uhlmann Grain Co., 288 U. 8. 188; Mintz v. Baldwin, 
289 U. S. 346; Maurer v. Hamilton, 309 U. 8. 598, 614. These are but a few 
of the many examples of the long-established principle of constitutional inter- 
pretation that an exercise by the State of its police power, which would be 
valid if not superseded by federal action, is superseded only where the repug- 
nance or conflict is so ‘‘direct and positive” that the two acts cannot “‘be 
fairly reconciled or consistently stand together.”” Sinnot v. Davenport, 22 
How. 227, 243; Kelly v. Washington, supra, 10. A federal registration act 
designed to aid in enforcing federal statutes and to prevent subversive activi- 
ties against the national government can stand consistently with a like 
statute applicable to residents passed in aid of state laws and as a safeguard 
to property and persons within the State, as readily as the federal and state 
laws which annually demand two separate income tax returns of the citizen. 

The Fourteenth Amendment guarantees the civil liberties of aliens as well 
as of citizens against infringement by state action in the enactment of laws 
and their administration as well. Again we are pointed to nothing in the 
Federal Alien Registration Act or in the records of its passage through Con- 
gress to indicate that Congress thought those guarantees inadequate or that 
in requiring registration of all aliens it undertook to prevent the States from 
passing any registration measure otherwise constitutional. True, it was 
careful to bring the new legislation into harmony with existing federal 
statutes and to avoid, so far as consistent with its purposes, any harsh or 
oppressive requirements, but in all this there is to be found no warrant for 
saying that there was a Congressional purpose to curtail the exercise of any 
constitutional power of the State over its alien residents or to protect the 
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alien from state action which the Constitution prohibits and which the 
federal courts stand ready to prevent. See Hague v. C. I. O., 307 U.S. 496, 
518, 525 et seq. 

Here compliance with the state law does not preclude or even interfere 
with compliance with the act of Congress. The enforcement of both acts 
involves no more inconsistency, no more inconvenience to the individual, 
and no more embarrassment to either government than do any of the laws, 
state and national, such as revenue laws, licensing laws, or police regulations, 
where interstate commerce is involved, which are equally applied to the 
citizen because he is subject, as are aliens, to a dual sovereignty. 


The Cu1eF Justice and Mr. Justice McRryNotps concur in this opinion. 


SUPREME COURT OF THE UNITED STATES 


LAMBIRIS SKIRIOTES v. STATE OF FLORIDA * 
April 28, 1941 


Conviction of a citizen of Florida by the state courts of violating a state statute by using 
forbidden apparatus in taking sponges in the Gulf of Mexico two marine leagues from the 
shore, affirmed. 

The United States is not debarred by any rule of international law from governing the 
conduct of its own citizens upon the high seas or even in foreign countries when the rights 
of other nations or their nationals are not infringed. With respect to such an exercise of 
authority there is no question of international law, but solely of the purport of the municipal 
law which establishes the duty of the citizen in relation to his own government. For the 
same reason, none of the treaties cited are applicable to the case, as appellant is not in a 
position to invoke the rights of other governments or of the nationals of other countries. 

It is not necessary to resolve the contentions over the extent of the territorial waters of 
the State of Florida. Assuming that the locus of the offense was outside the territorial 
waters of Florida, it would not follow that the State could not prohibit its own citizens from 
the use of the described equipment at that place. If the United States may control the 
conduct of its citizens upon the high seas, we see no reason why the State of Florida may not 
likewise govern the conduct of its citizens upon the high seas with respect to matters in 
which the State has a legitimate interest and where there is no conflict with acts of Congress. 


Mr. Chief Justice Hucues delivered the opinion of the court. 


Appellant, Lambiris Skiriotes, was convicted in the county court of Pinellas 
County, Florida, of the use on March 8, 1938, of diving equipment in the 
taking of sponges from the Gulf of Mexico off the coast of Florida in violation 
of a state statute. Compiled General Laws of Florida (1927), Section 8087. 
The conviction was affirmed by the Supreme Court of Florida (197 So. 736) 
and the case comes here on appeal. 

The case was tried without a jury and the facts were stipulated. The sta- 
tute, the text of which is set forth in the margin,! forbids the use of diving 

*61S. Ct. 924 (1941). 

1 The statute, originally Section 4 of Chapter 7389 of the Laws of Florida of 1917, 


carried forward as Section 5846 of the Revised General Statutes of Florida and as Section 
8087 of the Compiled General Laws of 1927, is as follows: 


: 
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suits, helmets or other apparatus used by deep sea divers, for the purpose of 
taking commercial sponges from the Gulf of Mexico, or the Straits of Florida 
or other waters within the territorial limits of that State. 

The charge was that appellant was using the forbidden apparatus “‘at a 
point approximately two marine leagues from mean low tide on the West 
shore line of the State of Florida and within the territorial limits of the 
County of Pinellas.”” The state court held that the western boundary of 
Florida was fixed by the state constitution of 1885 at three marine leagues 
(nine nautical miles) from the shore; that this was the same boundary which 
had been defined by the state constitution of 1868 to which the Act of Con- 
gress had referred in admitting the State of Florida to representation in Con- 
gress. Act of June 25, 1868, 15 Stat. 73. The state court sustained the 
right of the State to fix its marine boundary with the approval of Congress, 
and concluded that the statute was valid in its application to appellant’s 
conduct. 

By motions to quash the information and in arrest of judgment, appellant 
contended that the constitution of Florida fixing the boundary of the State 
and the statute under which he was prosecuted violated the Constitution and 
treaties of the United States; that the criminal jurisdiction of the courts of 
Florida could not extend beyond the international boundaries of the United 
States and hence could not extend “‘to a greater distance than one marine 
league from mean low tide”’ on the mainland of the State and adjacent islands 
included within its territory. 

In support of this contention appellant invoked several provisions of the 
Constitution of the United States, to wit, Article I, Section 10, Clauses 1 and 
3, Article II, Section 2, Clause 2, Article VI, and the Fourteenth Amendment. 
Appellant also relied upon numerous treaties of the United States, including 
the Treaty with Spain of February 22, 1919, and the treaties with several 
countries, signed between 1924 and 1930, inclusive, for the prevention of 
smuggling of intoxicating liquors. There were also introduced in evidence 
diplomatic correspondence and extracts from statements of our Secretaries of 
State with respect to the limits of the territorial waters of the United States. 
These contentions were presented to the highest court of the State and were 
overruled. 

The first point of inquiry is with respect to the status of appellant. The 
stipulation of facts states that appellant ‘‘is by trade and occupation a deep- 
sea diver engaged in sponge fishery, his resident address being at Tarpon 


“Tt shall be unlawful for any person, persons, firm or corporation to maintain and use 
for the purpose of catching or taking commercial sponges from the Gulf of Mexico, or the 
Straits of Florida or other waters within the territorial limits of the State of Florida, diving 
suits, helmets or other apparatus used by deep sea divers. 

“Anyone violating any of the provisions of this section shall be fined in the sum not ex- 
ceeding five hundred dollars or by imprisonment not exceeding one year, or by both such 
fine and imprisonment.” See Lipscomb v. Gialourakis, 101 Fla. 1130. 
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Springs, Pinellas County, Florida,” and that he “has been engaged in this 
business for the past several years.’’ Appellant has not asserted or at- 
tempted to show that he is not a citizen of the United States, or that he is a 
citizen of any State other than Florida, or that he is a national of any foreign 
country. It is also significant that in his brief in this court, replying to the 
State’s argument that as a citizen of Florida he is not in a position to ques- 
tion the boundaries of the State as defined by its constitution, appellant has 
not challenged the statement as to his citizenship, while he does contest the 
legal consequences which the State insists flow from that fact. 

It further appears that upon appellant’s arrest for violation of the statute, 
he sued out a writ of habeas corpus in the District Court of the United States 
and was released, but this decision was reversed by the Circuit Court of 
Appeals. Cunningham, Sheriff, v. Skiriotes, 101 F. (2d) 635. That court 
thought that the question of the statute’s validity should be determined in 
orderly procedure by the state court subject to appropriate review by this 
court, but the court expressed doubt as to the right of the appellant to raise 
the question, saying: ‘‘Skiriotes states he is a citizen of the United States 
resident in Florida, and therefore is a citizen of Florida. His boat, from 
which his diving operations were conducted, we may assume was a Florida 
vessel, carrying Florida law with her, but of course as modified by superior 
federal law.” Id., pp. 636, 637. 

In the light of appellant’s statements to the federal court, judicially re- 
cited, and upon the present record showing his long residence in Florida and 
the absence of a claim of any other domicile or of any foreign allegiance, we 
are justified in assuming that he is a citizen of the United States and of 
Florida. Certainly appellant has not shown himself entitled to any greater 
rights than those which a citizen of Florida possesses. 

In these circumstances, no question of international law, or of the extent 
of the authority of the United States in its international relations, is pre- 
sented. International law is a part of our law and as such is the law of all 
States of the Union (The Paquete Habana, 175 U.S. 677, 700), but it is a part 
of our law for the application of its own principles, and these are concerned 
with international rights and duties and not with domestic rights and duties. 
The argument based on the limits of the territorial waters of the United 
States, as these are described by this court in Cunard Steamship Company 
v. Mellon, 262 U. S. 100, 122, and in diplomatic correspondence and state- 
ments of the political department of our Government, is thus beside the 
point. For, aside from the question of the extent of control which the 
United States may exert in the interest of self-protection over waters near its 
borders, although beyond its territorial limits,? the United States is not 


*See Jessup, The Law of Territorial Waters and Maritime Jurisdiction, Introductory 
Chapter, p. XXXIII, also pp. 9 et seg., 80 et seg.; Church v. Hubbart, 2 Cranch 187; The 
Grace and Ruby, 283 Fed. 475; The Henry L. Marshall, 286 Fed. 260, 292 Fed. 486; United 
States v. Ford, 3 F. (2d) 643; 40 Harv. L. R. 1. 
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debarred by any rule of international law from governing the conduct of its 
own citizens upon the high seas or even in foreign countries when the rights of 
other nations or their nationals are not infringed. With respect to such an 
exercise of authority there is no question of international law,’ but solely of 
the purport of the municipal law which establishes the duty of the citizen 
in relation to his own government. American Banana Co. v. United Fruit 
Co., 213 U. 8. 347, 355, 356; United States v. Bowman, 260 U.S. 94; Cook v. 
Tait, 265 U. S. 47; Blackmer v. United States, 284 U. S. 421, 437. Thus, a 
criminal statute dealing with acts that are directly injurious to the govern- 
ment, and are capable of perpetration without regard to particular locality, 
is to be construed as applicable to citizens of the United States upon the high 
seas or in a foreign country, though there be no express declaration to that 
effect. United States v. Bowman, supra.t. The Bowman case arose under 
Section 35 of the Criminal Code. 18 U.S. C., Sec. 80. Another illustration 
is found in the statute relating to criminal correspondence with foreign gov- 
ernments. 18 U.S. C., See. 5. In Cook v. Tait, supra, we held that Con- 
gress could impose a tax upon income received by a citizen of the United 
States who was domiciled in a foreign country although the income was 
derived from property there located. In Blackmer v. United States, supra, 
the validity of an Act of Congress requiring a citizen of the United States 
residing in France to return to this country for the purpose of giving testi- 
mony and the service of a subpoena upon him personally by an American 
consul were sustained. 

For the same reason, none of the treaties which appellant cites are applica- 
ble to his case. He is not in a position to invoke the rights of other govern- 
ments or of the nationals of other countries. If a statute similar to the one 
in question had been enacted by the Congress for the protection of the sponge 
fishery off the coasts of the United States there would appear to be no ground 
upon which appellant could challenge its validity. 

The question then is whether such an enactment, as applied to those who 
are subject to the jurisdiction of Florida, is beyond the competency of that 
State. We have not been referred to any legislation of Congress with which 
the state statute conflicts. By the Act of August 15, 1914 5 (38 Stat. 692, 
16 U. S. C., See. 781), Congress has prohibited “‘any citizen of the United 
States, or person owing duty of obedience to the laws of the United States”’ 
from taking in the waters of the Gulf of Mexico or the Straits of Florida 
outside of state territorial limits’? any commercial sponges which are less 

* Oppenheim, International Law, 4th ed., Vol. I, § 145, p. 281; Story, Conflict of Laws, 
8th ed., § 540, p. 755; Moore’s International Law Digest, Vol. II, pp. 255, 256; Hyde, 
International Law, Vol. I, § 240, p. 424; Borchard, Diplomatic Protection of Citizens Abroad, 
§ 13, pp. 21, 22. 

* As to venue of prosecutions for offenses committed upon the high seas or elsewhere out 
of the jurisdiction of any particular state or district see 28 U.S. C., Sec. 102. 


5 This Act repealed the Act of June 20, 1906, 34 Stat. 313, which was before this court 
in the case of The Abby Dodge, 223 U. S. 166. 
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than a given size, or to possess such sponges or offer them for sale. But that 
Act is limited to the particular matter of size and does not deal with the 
divers’ apparatus which is the particular subject of the Florida statute. Ac- 
cording to familiar principles, Congress having occupied but a limited field, 
the authority of the State to protect its interests by additional or supple- 
mentary legislation otherwise valid is not impaired. Reid v. Colorado, 187 
U. 8. 187, 147, 150; Savage v. Jones, 225 U.S. 501, 533; Mintz v. Baldwin, 
289 U. S. 346, 350; Kelly v. Washington, 302 U.S. 1, 10. It is also clear 
that Florida has an interest in the proper maintenance of the sponge fishery 
and that the statute so far as applied to conduct within the territorial waters 
of Florida, in the absence of conflicting federal legislation, is within the police 
power of the State. Manchester v. Massachusetts, 139 U. 8. 240, 266. 
See, also, Cooley v. Board of Port Wardens, 12 How. 299; Morgans ce. 
S.S. Co. v. Louisiana, 118 U.S. 455; Compagnie Frangaise v. Board of Health, 
186 U. S. 380; Minnesota Rate Cases, 230 U. S. 352, 402-410; California »v. 
Thompson, No. 687, decided April 28, 1941. Nor is there any repug- 
nance in the provisions of the statute to the equal protection clause of the 
Fourteenth Amendment. The statute applies equally to all persons within 
the jurisdiction of the State. 

Appellant’s attack thus centers in the contention that the State has tran- 
scended its power simply because the statute has been applied to his opera- 
tions inimical to its interests outside the territorial waters of Florida. The 
State denies this, pointing to its boundaries as defined by the state con- 
stitution of 1868, which the State insists had the approval of Congress and in 
which there has been acquiescence over a long period. See Lipscomb ». 
Gialourakis, 101 Fla. 1130, 1134, 1135; Pope v. Blanton, 10 F. Supp. 18, 22.° 
Appellant argues that Congress by the Act of June 25, 1868,’ to which the 
state court refers, did not specifically accept or approve any boundaries as 
set up in the state constitution but merely admitted Florida and the other 
States mentioned to representation in Congress. And, further, that if Con- 
gress can be regarded as having approved the boundaries defined by the 
state constitution, these have been changed by the treaties with foreign 
countries relating to the smuggling of intoxicating liquors, in which the prin- 
ciple of the three-mile limit was declared. 

But putting aside the treaties, which appellant has no standing to invoke, 
we do not find it necessary to resolve the contentions as to the interpretation 
and effect of the Act of Congress of 1868. Even if it were assumed that the 
locus of the offense was outside the territorial waters of Florida, it would not 
follow that the State could not prohibit its own citizens from the use of the 
described divers’ equipment at that place. No question as to the authority 
of the United States over these waters, or over the sponge fishery, is here 

* The bill in this case was dismissed because of the absence of the jurisdictional amount. 


Pope v. Blanton, 299 U. S. 521. 
715 Stat. 73. 
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involved. No right of a citizen of any other State is here asserted. The 
question is solely between appellant and his own State. The present case 
thus differs from that of Manchester v. Massachusetts, supra, for there the 
regulation by Massachusetts of the menhaden fisheries in Buzzards Bay was 
sought to be enforced as against citizens of Rhode Island (/d., p. 242) and it 
was in that relation that the question whether Buzzards Bay could be in- 
cluded within the territorial limits of Massachusetts was presented and 
was decided in favor of that Commonwealth. The question as to the extent 
of the authority of a State over its own citizens on the high seas was not 
involved. 

If the United States may control the conduct of its citizens upon the high 
seas, we see no reason why the State of Florida may not likewise govern the 
conduct of its citizens upon the high seas with respect to matters in which 
the State has a legitimate interest and where there is no conflict with acts of 
Congress. Save for the powers committed by the Constitution to the 
Union, the State of Florida has retained the status of a sovereign. Florida 
was admitted to the Union ‘‘on equal footing with the original States, in all 
respects whatsoever.” ® And the power given to Congress by Section 3 of 
Article IV of the Constitution to admit new States relates only to such 
States as are equal to each other “‘in power, dignity and authority, each com- 
petent to exert that residuum of sovereignty not delegated to the United 
States by the Constitution itself.’’ Coyle v. Oklahoma, 221 U.S. 559, 567. 

There is nothing novel in the doctrine that a State may exercise its au- 
thority over its citizens on the high seas. That doctrine was expounded in 
the case of The Hamilton, 207 U.S. 398. There, a statute of Delaware giving 
damages for death was held to be a valid exercise of the power of the State, 
extending to the case of a citizen of that State wrongfully killed on the high 
seas in a vessel belonging to a Delaware corporation by the negligence of 
another vessel also belonging to a Delaware corporation. If it be said that 
the case was one of vessels and for the recognition of the formula that a vessel 
at sea is regarded as part of the territory of the State, that principle would 
also be applicable here. There is no suggestion that appellant did not 
conduct his operations by means of Florida boats. That he did so conduct 
them was assumed by the Circuit Court of Appeals in dealing with ap- 
pellant’s arrest in Cunningham, Sheriff, v. Skiriotes, swpra, and that reason- 
able inference has not in any way been rebutted here. 

But the principle recognized in The Hamilton, supra, was not limited by 
the conception of vessels as floating territory. There was recognition of the 
broader principle of the power of a sovereign State to govern the conduct of 
its citizens on the high seas. The court observed that “apart from the 
subordination of the State of Delaware to the Constitution of the United 
States” there was no doubt of its power to make its statute applicable to the 
case at bar. And the basic reason was, as the court put it, that when so 

8 Act of March 3, 1845, 5 Stat. 742. 
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applied ‘‘the statute governs the reciprocal liabilities of two corporations, 
existing only by virtue of the laws of Delaware, and permanently within its 
jurisdiction, for the consequences of conduct set in motion by them there, 
operating outside the territory of the State, it is true, but within no other 
territorial jurisdiction.”’ If confined to corporations, ‘‘the State would have 
power to enforce its law to the extent of their property in every case.” But 
the court went on to say that ‘“‘the same authority would exist as to citizens 
domiciled within the State, even when personally on the high seas, and not 
only could be enforced by the State in case of their return, which their 
domicil by its very meaning promised, but in proper cases would be recog- 
nized in other jurisdictions by the courts of other States.’”’ That is, “‘the 
bare fact of the parties being outside the territory in a place belonging to no 
other sovereign would not limit the authority of the State, as accepted by 
civilized theory.”” The Hamilton, supra, p. 403. When its action does not 
conflict with federal legislation, the sovereign authority of the State over the 
conduct of its citizens upon the high seas is analogous to the sovereign au- 
thority of the United States over its citizens in like circumstances. 

We are not unmindful of the fact that the statutory prohibition refers to 
the “‘Gulf of Mexico, or the Straits of Florida or other waters within the 
territorial waters of the State of Florida.’”’ But we are dealing with the 
question of the validity of the statute as applied to appellant from the stand- 
point of state power. The State has applied it to appellant at the place of 
his operations and if the State had power to prohibit the described conduct of 
its citizen at that place we are not concerned from the standpoint of the 
Federal Constitution with the ruling of the state court as to the extent of 
territorial waters. The question before us must be considered in the light 
of the total power the State possesses (Castillo v. MeConnico, 168 U. 8. 674, 
684; Hebert v. Louisiana, 272 U. S. 312, 316; United Gas Co. v. Texas, 303 
U. S. 123, 142), and so considered we find no ground for holding that the 
action of the State with respect to appellant transcended the limits of that 


power. 
The judgment of the Supreme Court of Florida is affirmed. 


A firmed. 
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International Executive Agreements. Democratic Procedure under the 
Constitution of the United States. By Wallace McClure. New York: 
Columbia University Press, 1941. pp. xxii, 449. Index. $4.75. 


The author explains that the Executive in the past has frequently made 
‘alternative use of treaties and executive agreements to accomplish much 
the same purposes’’; and he observes that, while ‘‘legalistic reasons for 
choosing one or the other are sometimes advanced, such distinctions are 
likely to be so slight as to be essentially nonexistent.’’ He expresses the be- 
lief that ‘‘the President has unlimited authority, regardless of subject matter, 
to enter into executive agreements.” 

It is possible here at least to indicate very briefly views of constitutional 
interpretation radically at variance with those expounded at length by the 
author. 

The distinction between a so-called ‘‘executive agreement,’ a not inaptly 
coined expression of considerable usage, and a “‘treaty,’”’ as that term is 
properly defined, involves no abstruse legal problem. The same may be 
said with respect to the legitimate use of the two types of international ar- 
rangements in international transactions. The proper construction and ap- 
plication of pertinent constitutional provisions is a simple problem. 

The scope of so-called executive agreements which the Executive in the 
United States can conclude without legislative codperation is narrow. It 
seems to be obvious that in negotiations without such authority the Execu- 
tive must be limited to agreements with respect to subjects that are within 
his powers as defined under the Constitution. When he concludes an agree- 
ment with reference to any subjects falling within any of the powers dele- 
gated to the Legislative Department or the Judicial Department, or falling 
within any of the powers reserved to the States, he has plenary authority to 
act conformably to international law and practice; but the instrument which 
he concludes must have the approval of the Senate. 

As Commander-in-Chief of the Army and Navy and of the Militia of the 
States, the President may conclude armistice agreements and doubtless 
other agreements, such for example as some which were made with co-bel- 
ligerents in the World War. 

The President has the power to make treaties by and with the advice and 
consent of the Senate, and that power involves authority to conduct pre- 
liminary negotiations, which might at times take the form of agreements 
other than treaties. 

The President has the power to appoint American diplomatic officials and 
consular officers. It has naturally become well established that he has 
authority to direct those whom he appoints with reference to the discharge 
of official duties. Such duties embrace those relating to the protection of 
576 
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the lives and property of American nationals abroad, and that may involve 
the conclusion of an agreement for the adjustment of a claim of an American 
citizen against a foreign government. 

It is the duty of the President to receive foreign diplomatic officers. By 
virtue of that authority, he concludes correspondence with them. Nat- 
urally, it has become well recognized, that with the Executive Department 
rests the authority to accord or to withhold recognition of new states or new 
governments which may desire to send representatives to the United States. 
Some proper executive arrangements have been made incident to the adjust- 
ment of relationships involving questions pertaining to recognition. 

There are other forms of agreements which have been and properly can be 
made without the codperation of the Senate; that is, of course, when the sub- 
jects dealt with are within exclusive executive authority. And at times the 
Executive has acted pursuant to authorization from Congress as its agent to 
ascertain facts and to apply prescribed legislative policy to specified facts. 

Limitations of space permit but some meagre references to illustrative 
precedents cited by the author and the general trend of argument employed 
in the book in support of his conclusions which were indicated at the be- 
ginning of these comments. 

To include armistice agreements among so-called “executive agreements” 
in loosely estimating a large number of such agreements said to have been 
concluded throws no light on the scope of the authority of the Executive, 
apart from his powers as Commander-in-Chief of armed forces, to negotiate 
with foreign governments, without the codperation of the Senate, concerning 
matters not related to the conduct of war. 

The same is true with regard to executive proclamations issued from time 
to time pursuant to congressional authorization for the adjustment, on the 
basis of non-discriminatory treatment, of customs duties and with regard to 
other matters, such as copyrights, frequently the subject of proclamations. 

Mention is made of some resolutions which were passed during the con- 
ference which framed the Treaty to Limit Naval Armament and some other 
treaties in Washington in 1922. Such resolutions expressed purposes as to 
future policies of some governments in relation to questions in the Orient and 
provided for preliminary steps in carrying out such purposes. Even if the 
resolutions might be called agreements by a somewhat strained use of the 
term, they were not arrangements which encroached on subjects entrusted to 
the Judicial Department or the Legislative Department or subjects within 
the jurisdiction of the States of the Union. 

The agreements concluded with Cuba in 1903 with regard to naval and 
coaling stations can hardly be cited as sufficient authority for the Executive 
by an agreement, without concurrence of the Senate, to acquire interests in 
lands in foreign countries. The agreements of 1903 had their foundation in 
statutory provisions enacted by Congress and in the Constitution of Cuba, 
and they were confirmed by a formal treaty concluded in 1903. 
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The author does not explain the theory on which he regards resolutions of 
Congress for the incorporation into the Union of Texas and Hawaii as execu- 
tive agreements. Itis probably not a far-fetched interpretation of Constitu- 
tional provisions to consider that those resolutions had a foundation in the 
authority of Congress to make all needful rules and regulations regarding 
territory and other property of the United States and, further, at least as re- 
gards Texas, in the power of Congress to admit new States into the Union. 

The well-established practice of adjusting a claim of an American citizen 
against a foreign government furnishes no authority for a conclusion of an 
executive agreement to settle claims of foreigners against the United States. 
The former may be considered to be merely a continuance of unsuccessful 
diplomatic negotiations. The latter involves the disposition of property of 
the United States, that is, money, required to pay claims against the United 
States. The abortive so-called ‘‘ Protocol” of April 24, 1934, to settle out- 
standing claims between the United States and Mexico appears to be the 
first agreement of that nature ever made without approval by the Senate. 

Toward the close of the book the author climaxes his arguments by dis- 
cussion of the possible uses of executive agreements in matters pertaining to 
naturalization, which involve the status of Americans under the Constitu- 
tion and the status of foreigners under the laws of their respective countries; 
action by Congress “‘to declare war to give effect to an executive agreement”’; 
executive agreements to deal with succession to and disposition of movable 
and immovable property, matters governed by State laws in the United 
States; executive agreements to restore friendly relations with belligerent 
countries. 

It may perhaps be fairly said that some observations of the author involve 
suggestions of inconsistencies, when he discusses the question as to “what 
shall be done with the function of treaty-making by consent of the Senate” 
prescribed by Section 2 of Article 2 of the Constitution. He expresses the 
view that it should not be ‘‘dispensed with.’”’ But he urges the need of 
methods in international dealings conducive to a ‘‘maximum of final respon- 
sibility to the electorate.’”’ In arguing for the value of agreements made by 
one man as opposed to actions of the Executive and the Senate combined, 
“the undemocratic control of the treaty-making power by a minority of the 
Senate,’’ he is severe in his strictures on Senatorial methods, including de- 
lays, which “contribute to irresponsibility” and are ‘‘antitheses of democ- 
racy.’’ However, closely preceding discussion on that point, he points out 
that ‘‘on a single day, June 13, 1938, the Senate advised and consented to 
thirteen treaties in less than an hour of time—six of them important multi- 
lateral conventions, the others bilateral, including at least one of considerable 
importance.” 

Nevertheless, he promptly thereupon observes “that for controversial 
international acts the Senate method may well be quietly abandoned, and 
the instruments handled as executive agreements.’’ Resort may still be 
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had, he observes, to the constitutionally prescribed codperation of the 
Senate and the Executive with reference to “‘large numbers of purely routine 
acts, about which no public opinion exists and no question as to their ac- 
ceptability arises.”” The author does not explain who is to decide on the 
routine matters which may be referred to the Senate. FrepD K. NIELSEN 


Origins of World War II. By Alfred von Wegerer. New York: Richard R. 

Smith, 1941. pp. 128. $1.50. 

Because of the prominence the author attained as the leading German 
historian of the causes of World War I and as critic of the Treaty of Versailles, 
particularly his Refutation of the Versailles War Guilt Thesis,' his present 
brief survey of the outbreak of the present war, written in this country, 
requires more notice than current propagandist literature on the subject. 
Dr. von Wegerer sets forth day by day the diplomatic discussions, oral and 
written, with some speeches by heads of governments, annotated with refer- 
ences to the official documents published by the respective governments 
shortly after the beginning of the war. His narrative is unimpressive and 
futile, one might almost say sacrilegious, in view of the death, misery and 
destruction to which many of the statements relied upon by him seem but 
a hypocritical prelude. The book proves what right-thinking people have 
always known, that responsibility for war cannot be assessed by chronologi- 
cal time-tables of diplomatic negotiations; for diplomacy is but the outward 
channel of international intercourse often concealing inner motives and 
methods which are the dominating factors. 

Without intending to do so, Dr. von Wegerer supplies proof of the charge 
of Germany’s enemies that it is useless to negotiate with her present rulers 
because their promises are as worthless as the treaties which bound her in 
1914 which she treated as mere scraps of paper, and because every concession 
made to her is but a springboard for further demands, and so on ad Hitlerum 
finitum. A few passages from the book will suffice to show this. In trying 
to explain Hitler’s betrayal of Chamberlain after Munich, Dr. von Wegerer 
says: “It would have been absurd to demand of Hitler that he renounce a 
policy which was in the interests of German safety, now that conditions 
were changed. The declaration made at Munich related to the time when 
it was made and could be taken at its face value only in the light of the 
Munich negotiations.” (p. 44.) Again, in discussing the futile negotia- 
tions with Poland about Danzig and the Corridor, Dr. von Wegerer con- 
cludes his summary of Hitler’s Reichstag speech of April 28 denouncing 
Germany’s ten-year non-aggression pact with Poland, signed January 26, 
1934, with his own comment as follows: ‘“‘ With these statements Hitler set 
aside treaty obligations, the bases of which had become unsound with the 
passage of time.’’ (p. 62.) In the light of this comment of the author, of 


‘Original German edition reviewed in this Journat, Vol. 23 (1929), p. 502; English 
translation reviewed in Vol. 25 (1931), p. 424. 


580 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


what value is his statement that: ‘‘The real cause of the conflict between 
Germany and Poland must be found first of all in the rejection of Germany’s 
proposals in March. Here lies the decisive cause of the present war.” 
(p. 117.) If Germany’s proposals in March had been accepted by Poland, 
how long would they have remained in effect until Hitler set them aside 
because their bases had become unsound? Dr. von Wegerer does not discuss 
that question, but another statement in his book throws interesting light 
upon the probable answer. In discussing Germany’s non-aggression pact 
with Russia of August 23, 1939, the author quotes Hitler as saying to the 
British ambassador: ‘‘Don’t make a mistake; it will be a long treaty.” 
(p. 78.) This “long treaty” was ended a few days ago when the German 
armies invaded Russia on June 22, 1941, exactly twenty-two months after 
Germany signed the non-aggression pact with Russia. 

The cause of both World War I and World War II is truly stated by the 
author when he says: 


The Second World War, in its territorial causes, is to a large extent 
a continuation of the first one, as far as the eastern frontier of Germany 
is concerned. It follows the old law which has determined the history 
of the nations. The weaker must yield to the stronger and lose the 
territories which, under more favorable circumstances, they were able 
to acquire. (p. 121.) 


In 1939, as in 1914, the stronger nation was Germany, seeking to acquire 
by force territories of its weaker neighbors on the principle that might makes 
right, which Dr. von Wegerer obviously approves. This true origin of both 
World Wars cannot be obscured by diplomatic time-tables. 

GeorGE A. FINncH 


Papers Relating to the Foreign Relations of the United States, 1925. Wash- 
ington: Government Printing Office, 1940. Vol. I, pp. exxi, 957. Index. 
$2.00. Vol. II, pp. Ixxviii, 760. Index. $1.50. 

Informing Congress that the national public debt was some $20,000,000,000, 
and that the War and Navy Departments called for $642,000,000, President 
Coolidge in 1925 pointed to the possibility that the nation’s prosperity might 
“extend itself indefinitely.’”’ The published record of American diplomacy 
of the year, now available in these carefully prepared volumes, reflects the 
large amount of attention given to economic and financial matters as com- 
pared with purely political and legal. Concern for the share of the United 
States in expected German payments, and State Department attitudes to- 
ward the floating of certain foreign loans in the United States, will illustrate. 
It was the year when the Firestone interests, seeking the ‘‘moral support 
and approval”’ of the Department of State for its program of concessions in 
Liberia, received the Secretary’s assurance that it was the “policy of the De- 
partment . . . to lend proper support of a diplomatic character to claims 
of American citizens wherever these claims appear to be founded on inter- 
national law and justice.’ (II, 384, 404.) 
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Illustrative of the questions of technical international law which arose, 
are materials relating to effects of not recognizing the Soviet Government of 
Russia (I, 50, 202-209, 639, 641, 854; II, 698), diplomatic immunities un- 
successfully sought for customs attachés (I, 236, 238, 254; II, 731-733), 
denial of rights of asylum in an embassy (I, 584), distinction between recog- 
nition de facto and de jure (1, 628, 634; II, 65, 678, 680), effect of non-resort to 
local judicial remedies in a special case of responsibility (II, 62), extradition 
for common crimes committed in the course of political raids (II, 323), and 
rights of diplomatic officers in third states (II, 654). 

Protection of Americans affected by disorders in China and by the revolt 
of the Druses in Syria, and strong representations that certain Mexican laws 
detrimental to American property interests were ‘‘in violation of the princi- 
ples of international law and equity” (II, 554), also figured in the Depart- 
ment’s activities. In connection with opposition to participation by the 
League of Nations in international conferences of American States, there 
was Official assertion, not of ‘‘an American international law as distinct from 
that which necessarily prevails throughout the society of civilized states,”’ 
but of “legal problems which are peculiar to the States of the American 
continents.” (I, 303.) Rosert R. WILSON 


Speeches on Foreign Policy, 1984-1939. By Viscount Halifax. Edited by 
H. H. E. Craster. London, New York, Toronto: Oxford University 
Press, 1940. pp. x, 368. $4.00. 

The collected addresses of public men are not usually as absorbing in 
interest as detective stories. Dealing with varied and unrelated subjects, 
they are rather hard reading and useful largely for purposes of reference. 
The present volume of addresses by Viscount Halifax, who has been Minister 
for Foreign Affairs for Great Britain during a time of gathering storm and 
tragedy, has, however, an interest of an exceptional kind. First, because of 
the valuable record of the foreign policy of Great Britain during the past 
seven eventful years. Second, because of the clear exposition of the mo- 
tives and methods of British diplomacy. Third, because of the revelation of 
the guiding principles and philosophy underlying British statesmanship. 
Fourth, because of the perfection of lucid, logical and well-tempered state- 
ment of facts and arguments, without rhetoric or oratory. Fifth, because 
of the extraordinary simplicity and elevation of thought as well as the fine 
balance of idealism with realism. Sixth, the irresistible evidence of the 
absolute sincerity of Viscount Halifax in his robust faith in spiritual values. 

For these reasons any student of international affairs and of international 
law will be amply rewarded in his reading of this volume. He will find there, 
not merely a diplomatic record, but the statement of sound principles that 
must underlie international law and order. Apart from the main topic of 
diplomatic negotiations to preserve peace since the sinister advent of Hitler 
to power, the subjects treated include such matters as The Reform of the 
Covenant of the League of Nations, Regional Pacts, Democracy and Foreign 
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Policy, The Christian Attitude to War, The Pursuit of Peace, The Principles 
of International Relations, Negotiation, War and Peace Aims, and The Chal- 
lenge to Liberty. One might wish that these varied topics had been grouped 
so as to permit the reader to get a complete picture of the record of events 
and of the principles applicable to eath subject. But throughout them all 
is to be found a clear unity of principle and guiding policy which bind to- 
gether these varied addresses. There is much that invites and deserves 
quotation and comment. The main conclusion drawn by the writer of this 
brief review is that Great Britain has honored the United States by sending 
as Ambassador a truly great man who serenely views life sub specie aeternitatis 
and believes with intense conviction that “the ultimate object of all govern- 
ment .. . is not merely the production of a State efficiently administered 
and orderly conducted; that is the means to an end—very important, but 
still the means to an end. The end is the fuller and freer development of 
human life so that each person may be enabled to make the most of his or 
her personality . . . to achieve, through man’s right direction of his free 
will, the fulfilment of human personality.” Puitip MARSHALL Brown 


Versailles Twenty Years After. By Paul Birdsall. New York: Reynal & 

Hitchcock, 1941. pp. xiii, 350. $3.00. 

This is such an excellent piece of educational propaganda that one could 
wish that it might have appeared ten years ago when it was not too late for 
measures of codperation by the United States that might have prevented 
the present war. The author, realizing the extent to which the Treaty of 
Versailles has been made use of as an argument against any effective codp- 
eration by the United States with the League of Nations, seeks to reap- 
praise the treaty in order to determine whether the ills of Europe during 
these succeeding years can justly be blamed upon the “‘iniquities”’ of that 
document. 

The fact that he has a deliberate educational purpose in presenting his 
subject does not prevent the author from giving us a scholarly and accurate 
picture of the negotiations at Paris, and he draws upon the vast body of 
documentary material now made available in official records and in the 
personal memoirs and diaries of participants in the conference. Step by 
step we are carried through the proceedings of the conference. The mis- 
takes of the American negotiators are freely pointed out, as well as the differ- 
ences of opinion within the delegation itself. The diplomatic strategy by 
which the British, French, Italian and Japanese delegations sought to 
further their national interests in violation of the Fourteen Points accepted 
as the basis of peace is clearly set forth. A special chapter is devoted to the 
“break” between President Wilson and Colonel House, and new light ob- 
tained from hitherto unpublished material is thrown upon the controversy. 
Throughout the volume the réle played by President Wilson in the negotia- 
tions is strongly defended. 
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The introduction and the concluding chapters undertake to relate the 
treaty to the present situation. There is no need to elaborate upon the 
kind of peace that might be expected if Hitler were to win. But assuming 
the victory of the British Empire, how can a treaty be obtained which will 
“solve the problem of a stable peace and of a durable world order”? The 
author suggests that “‘an understanding of Wilson’s difficulties will be the 
beginning of wisdom for anyone bold enough to reénact his part.” 

C. G. FENWICK 


Britain and France between Two Wars. By Arnold Wolfers. New York: 
Harcourt, Brace & Co., 1940. pp. 467. Index. $3.75. 


Published under the auspices of the Institute of International Studies of 
Yale University, this volume is the work of a native of Switzerland who was 
formerly Director of the Hochschule fiir Polittk in Berlin and is now an Amer- 
ican citizen and Professor of International Relations at Yale University. 
Laying the foundation for his extensive review of British and French policies, 
the author points out that, besides the Versailles Treaty itself, there were 
several other factors that disturbed the scene. Tariff walls, unsound capital 
movement, debt payments, Communism, Japanese imperialism, and the 
political isolationism of the United States, all played their part. 

French policy centered around a preponderance of power to back up the 
status quo. Britain was more amenable to change and strove for a better 
balance of power, conciliation, and appeasement. Outstanding major in- 
fluences at work were the inroads of Communism and the ideals of Woodrow 
Wilson. The ‘‘ Wilsonian” ideas were a powerful factor up to 1929. The 
French were particularly attracted by Article 10 of the Covenant, but after 
the failure of the British-American guarantee to France in case of an attack 
by Germany, French policy-makers sought more security by “‘special accords.” 

Interested in promoting a better balance of power and willing to tolerate a 
stronger Germany than the French were ready to accept, the British did not 
cling tenaciously to the status quo; at these points French and British poli- 
cles came into conflict. British opinion was marked by the “traditionalists”’ 
who wished to proceed according to older, traditional methods, and the 
“collectivists”” who adhered to collective security. With the French wedded 
to the status quo and the British thus divided, the League of Nations was all 
too much used as an instrument of national policy and consequently weak- 
ened. 

Looking to the future, the author sees only a little hope for a United States 
of Europe. He sees a new balance of power as “the only available alterna- 
tive to the domination of one nation or of one group of nations over the 
others.” Any real pacification of Europe requires a solution of “the German 
problem.” A close union and coéperation between Britain, France, Ger- 
many, and Italy would aid greatly and might eventually lead to the ultimate 
goal of federation. 
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The volume has a good chronology of diplomatic events from 1919 to 1939, 
and an excellent bibliography. A brief review can hardly do justice to the 
splendid documentation and the many direct quotations gleaned from 
original sources. It seems a pity that the author’s scholarly review does not 
permit him to be more hopeful for a revival of efforts for a global scheme for 
collective security. Perhaps at a later time we may expect from his pen an 
elaboration of what is to be done with Asia, Latin America, the United 
States, and the Soviet Union, after the balance of power in Europe has been 
revived. At any rate there is a ray of hope in a United States of Europe 
which he thinks of as a slim possibility. J. EUGENE Harry 


The Dual State: A Contribution to the Theory of Dictatorship. By Ernst 
Fraenkel. New York, London, Toronto: Oxford University Press, 1941. 
pp. xvi, 248. Index. $3.00. 


Although the legal institutions of the Third Reich have been abundantly 
denounced as essentially lawless, no work in English up to the present time 
has provided a detailed and concrete analysis of their theory and function- 
ing. This gap in the literature has now been filled by Dr. Fraenkel’s pene- 
trating study of the dualism between the ‘Prerogative State’ and the 
“Normative State” in the emerging National Socialist legal system. By 
the former the author means “that governmental system which exercises 
unlimited arbitrariness and violence unchecked by any legal guarantees,” 
and by the latter ‘‘an administrative body endowed with elaborate powers 
for safeguarding the legal order as expressed in statutes, decisions of the 
courts, and activities of the administrative agencies.”” (p. xiii.) In the 
Third Reich the political sphere is a legal vacuum, and is regulated solely by 
the arbitrary measures of the dominant officials. The ideal of the Rechtsstaat 
has been discarded as a relic of outmoded liberalism, and has been replaced 
by the Dual State, in which the exercise of the prerogative is limited only by 
the self-restraint of the masters of the Third Reich. The author states 
(p. 57): 

Normal life is ruled by legal norms. But since martial law has be- 
come permanent in Germany, exceptions to the normal law are con- 
tinually made. It must be presumed that all spheres of life are to be 
subjected to regulation by law. Whether the decision in an individual 
case is made in accordance with the law or with “expediency” is en- 
tirely in the hands of those in whom the sovereign power is vested. 
Their sovereignty consists in the very fact that they determine the 
permanent emergency. . . . From this follows the principle that the 
presumption of jurisdiction rests with the Normative State. The 
jurisdiction over jurisdiction rests with the Prerogative State. 


This legalization of lawlessness has been explicitly stated by Dr. Best, 
legal adviser to the Gestapo: 


The task of combatting all movements dangerous to the state implies 
the power of using all necessary means, provided they are not in con- 
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flict with the law. Such conflicts with the law, however, are no longer 
possible since all restrictions have been removed following the Decree 
of February 28, 1933, and the triumph of National-Socialist legal and 
political theory. (p. 25.) 


It is to be expected that this reservation of political expediency should be 
extended to the field of international law. From the beginning, National 
Socialist jurists had rejected the concept of a rational natural law as applied 
to domestic politics, but they continued to appeal to it in justification of 
Germany’s demands for Gleichberechtigung up to the point at which sub- 
stantial equality had been actually achieved. In the second phase of the 
development of National Socialist conceptions of international law, they 
based their claims upon a “‘communal natural law,” which “rejects Reason 
if Reason questions the legitimacy of those biological instincts upon whose 
sanction Communal Natural Law is based.” (p. 135.) In other words, the 
demand for equality had been succeeded by the demand for Lebensraum as 
the natural right of a Herrenvolk. The Russo-German pact of 1939 marked 
the end of these ideological distinctions and the adoption of a course of pure 
political opportunism. ‘‘Thus National-Socialism adopted in international 
relations the same ideology of transgression of law as was used to justify 
opportunism in the conduct of domestic affairs.’”’ (p. 139.) 

The charges which Dr. Fraenkel brings against National Socialist legal 
conceptions and practices constitute a scathing denunciation of a system in 
which the guiding basic principle is not justice, but the attainment and 
maintenance of political power. St. Augustine, whom the author quotes, 
has supplied the key-note of the book: “‘ Justitia remota quid aliud est regnum 
quam grande latrocinitum?”’ LAWRENCE PREUSS 


War and Peace in Soviet Diplomacy. By T. A. Taracouzio. New York: 
Macmillan Co., 1940. pp. x, 354. Index. $4.00. 


The author divides Soviet foreign policy into four successive phases: re- 
treat, entrenchment, reconnaissance and attack. He relates each phase to 
the central theme of world revolution, and indicates that the apparent re- 
versals are nothing more than changes in tactics without a change in the goal 
towards which all Marxists are heading. He has amply documented his 
thesis with quotations from revolutionary writers and with incidents from the 
history of Soviet foreign relations. He includes in the volume an admirable 
index of Soviet treaties. 

This study is not pro-Soviet. On the other hand the author has not per- 
mitted disapproval of the Soviets to blind him to the kind of appraisal neces- 
sary to avoid the pitfalls of wishful thinking. He puts the reader in Soviet 
shoes and thus facilitates the understanding of Soviet thought processes. 
He has caught the important point that Soviet statesmen guide themselves 
in their dealings with foreign Powers with the assumption that these Powers 
approach them with two emotions: the organic antagonism toward the com- 
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munist conception of things and the desire to obtain some of the favors 
offered by a country with vast riches. 

All events are related to the desire of Soviet leaders to preserve and ex- 
pand the Union, and this desire is in turn related to the Soviet premise that 
preservation of the Union is essential to ultimate victory of the world revolu- 
tion. The author explains why Soviet statements often appear confusing or 
even hypocritical, and he is particularly helpful in pointing out that the 
familiar phrase ‘‘Soviet peace policy’”’ can be understood only when read 
in the light of the Soviet belief that the only true peace policy is the policy 
directed toward world revolution, as the harbinger of eternal peace. 

Dr. Taracouzio states that the Soviet-German Pact of 1939 was most 
likely a conscious attempt to start the war by turning Germany westward in 
a struggle which would lead to chaos and revolution from which a non-bel- 
ligerent Soviet Union could alone benefit. It may be that the author’s 
expectation that long-range Soviet revolutionary dreams dictated this action 
is premature, and that the Pact will finally prove to have been little more 
than a final effort to stave off a German drive eastward against a Soviet 
Union which was still struggling with problems of production and which 
envisaged that in such a war it would fight without allies and on the Pacific 
as well. It is doubtful whether Soviet leaders permitted themselves the 
luxury of expecting world revolution to arise from the war which started in 
1939, at a time when they could hardly have been sure that a war to the west 
would not turn back on them with the full force of the entire non-Soviet 
world behind it. 

As a storehouse of facts and as a thorough presentation of Marxian and 
Soviet thinking, this study deserves a place on every reference shelf. It 
could also be used to advantage by non-Soviet statesmen who wish to equip 
themselves to deal intelligently and profitably with their Soviet contempo- 
raries. Joun N. Hazarp 


The Reconstruction of World Trade. By J. B. Condliffe. New York: W. W. 
Norton & Co., 1940. pp. 427. Index. $3.75. 


“This volume falls naturally into three parts. The first analyzes the 
collapse of the international trading system that was restored, on the prewar 
model, after the last war. The second examines the challenge now presented 
by totalitarian methods of bi-lateral trade. The third surveys the problems 
that must be faced in any attempt to reconstruct world trade after the pres- 
ent war comes to anend.”” The above summary, which appears in the fore- 
word, explains more clearly than any statement the reviewer might make the 
scope of this monumental work. There is probably no economist more 
qualified to write such a volume. Prof. Condliffe, who was the author of 
the League of Nations World Economic Survey during the critical years 1931 
to 1937, has been a leading participant in the great international economic 
conferences of the past two decades, which include those of the International 
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Chamber of Commerce, the Institute of Pacific Relations and the Geneva 
Research Centre. He served, moreover, as one of the rapporteurs of the 
London Economic Conference in 1933, and was Rapporteur-Général of the 
International Studies Conference at Bergen, September, 1939. 

In the first section of the study, which provides a clinical analysis of the 
traditional international trading system, Prof. Condliffe traces carefully the 
contributions made to the collapse by the post-war trade policies of the prin- 
cipal Powers, particularly Britain, France and the United States. In each 
case he indicates very clearly the réle of commercial and monetary policies 
in the creation of trade barriers which forced an inexorable trend toward 
attempts at autarchy. The failure, moreover, of international political sys- 
tems, particularly the League of Nations, to meet the challenge of economic 
necessity but added to the confusion. As Prof. Condliffe sadly observes, 
“The fusion of economics and politics has gone too far. It is merely day 
dreaming at the present time to analyze economic forces in abstract from the 
political realities of the modern world.” German trade practices, which are 
analyzed in detail under the three chapters entitled Quota Politics, The 
Monetary Weapon, and Commercial Diplomacy, leave no doubt in the mind 
of the reader as to the seriousness of the Nazi challenge. As Prof. Condliffe 
observes, ‘‘The clue to an understanding of Germany’s autonomous Ken- 
junktur policy . . . is totalitarian preparation for totalitarian war. It isa 
policy of all or nothing, a throwing of all reserves into one great and sus- 
tained effort.”’ 

Concerning the problems of reconstruction, it is apparent that the author 
has no illusions as to the difficulties which stand in the way. Nor is any 
doubt left in the mind of the reader that the United States must serve as the 
keystone to recovery. Aside from questions of tariff, it is evident that mone- 
tary policies must play a dominant rdéle. ‘‘Unless means can be found 
whereby monetary policies are coérdinated, there is every possibility that a 
restoration of multi-lateral trade will be impossible.’’ If and when the na- 
tions of the world eventually come to conference in their attempt to liquidate 
by peaceful means the tragedies of world conflict, Prof. Condliffe’s study will 
certainly rank among the “must” volumes. Brooks EMENY 


Toward a New Order of Sea Power. By Harold and Margaret Sprout. 
Princeton: Princeton University Press, 1940. pp. xiv, 332. Index. 
$3.75. 

The authors of The Rise of American Naval Power, 1776-1918 have pro- 
duced a second brilliant work dealing with American naval problems. In 
Toward a New Order of Sea Power, which, as the subtitle states, deals with 
‘American naval policy and the world scene, 1918-1922,” they carry on the 
analysis begun in the first volume and bring the story up through the con- 
clusion of the Washington Conference of 1922. The book begins with a 
description of the revolution in world politics brought about by the rise of the 
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American and Japanese navies which ended the supremacy of British naval 
power, tells of the uneasy jockeying for position by the Powers concerned 
immediately after the last war, and then gives the most complete and satis- 
factory account of the Washington Conference which we have yet had. The 
Sprouts see issues in the large. This book is not just an account of technical 
naval problems; it is not merely an interesting history. It is a fundamental 
study of both domestic and international politics, focused upon naval mat- 
ters, and provides a most illuminating background for contemporary issues. 
The authors skillfully weave together the complicated strands of diplomacy, 
strategy, power politics, domestic pressures and personal clashes which went 
into the making of the Washington treaties, and they show clearly how the 
mistakes and shortcomings of the 1922 settlement opened the way for the 
later troubles which plague us today. The book is eminently readable, for 
the style is extraordinarily good. Of particular interest to this reviewer are 
pages 59-69 where, for the first time, the Sprouts reveal in full the tale of the 
struggle between the American and British delegations over the issue of 
naval parity. Navies and the League of Nations were pawns in a power 
battle between two ‘‘allies’”’ which threatened to wreck the peace conference. 
These pages should be “‘must”’ reading for all the planners of the next peace. 
In fact, the entire book ought to be read by every one who professes to 
understand international politics. Payson 8. WILpD 


Prepare for Peace! By Henry M. Wriston. New York and London: 
Harper & Bros., 1941. pp. x, 275. $2.50. 


In the first paragraph of this book President Wriston arrests the attention 
of the reader, and he holds it to the end of the volume. Peace, he points out, 
is not the mere avoidance of war. It is a condition which must first be 
achieved, then maintained. War itself is one of the instrumentalities by 
which it may be achieved, but it is only one of those instrumentalities. 
Victory so complete that it seems to crush the vanquished does not insure 
peace, as the world has learned from the victory of the last war and the 
failure of the Treaty of Versailles. The tendency then as now was to expect 
too much from military success, but the truer view was expressed in a letter, 
quoted by the author, which General Tasker H. Bliss wrote to President 
Wilson, March 25, 1919: 

You may strip Germany of her colonies, reduce her armaments to a 
mere police force and her navy to that of a fifth-rate power; all the same 
in the end if she feels that she has been unjustly treated in the Peace of 
1919, she will find means of exacting retribution from her conquerors. 

This book reminds the reader that there are three stages in the effort to 
achieve peace. ‘The first is the war itself. The second is the treaty which 
concludes the war. The third is the continued adjustment of that treaty to 
the total international structure.’”’ Looking beyond this war, President 
Wriston sees the United States participating in the coming peace confer- 
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ence, and proposes the organization at once in skeleton outline of the tech- 
nical section of the American delegation, under the direction of a seasoned 
foreign service officer, with representatives from the Treasury, Commerce, and 
several other Departments. This unit, being a part of the Department of 
State, would have a normal channel through which to find out what the 
British Foreign Office is doing, and the plans of Canada and Australia and 
others in preparation for the conference ‘‘so that such a serious situation as 
arose through ignorance of the World War secret treaties could not occur 
again.’ The author does not believe that peace is a status that can be 
achieved once forall. ‘It isa great and never-ending quest, like the search 
for truth. . . . It represents an ideal which, by definition, can never be fully 
attained.’’ The author’s last chapter, ‘‘A Theory of Peace,’’ cannot be sum- 
marized or abridged. Any attempt to state it briefly would distort it. 
Suffice it to say here that the theory bases peace on more democracy, the 
restoration of the individual rather than the state to the center of political 
gravity, more freedom of intercourse, commercial as well as social, and less 
planned economy throughout the world. It is not likely that any reader 
will agree with all that he finds in this book, yet all will find the author’s 
views vigorous, refreshing and wholesome. H. W. TEMPLE 


Rechtsverfolgung im internationalen Verkehr. Vol. VII. Das Recht der 
Staatsangehérigkeit der europdischen Staaten. Edited by Georg Crusen, 
Georg Maas and Adolf Siedler. 4 (Schluss) Lieferung. Berlin: Carl 
Heymann, 1940. pp. xxiv, 647-1288. Index. Rm. 60. 


More than ten years ago a work was started which had the ambition to 
treat the nationality laws of the globe in an exhaustive manner; the plan was 
later restricted to the European States. The first and second part was pub- 
lished in 1934, the third part in 1936; the present fourth part now brings the 
work to anend. In consequence of the Paris Peace Treaties, and in conse- 
quence of the continuous changes by most European States in their laws on 
nationality, a subject which became more and more an instrument of power 
politics, such work corresponded to an urgent necessity, both from the scien- 
tific and the practical point of view. 

The present work treats the nationality laws of 34 European States: 
historical development, sources, jurisprudence, literature, texts of laws and 
decrees in German, full commentary. This last volume gives a study of the 
nationality laws of Spain, Eire, Luxemburg, and a very full treatment of the 
nationality laws of Germany by M. Lichter (pp. 705-842). Then follow 
studies on the clauses concerning nationality and option in the Peace Treaties 
(Versailles, by A. Siedler and W. Schatzel, pp. 844-1002; St. Germain, by 
this reviewer, pp. 1003-1016; Trianon, Neuilly, Lausanne). The volume 
contains further a valuable study on the results of the 1930 Hague Codifica- 
tion Conference, by G. Crusen, former Chief Justice of the Free City of 
Danzig, and an important survey of the literature on nationality in the 
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great languages (pp. 1057-1070). Addenda to each of the European States 
cover events up to August, 1940. An elaborate index facilitates the use of 
the whole work. 

This work, at which editors, publishers and collaborators have worked 
unceasingly for a decade, has now been completed in the midst of World 
War II. Necessarily many things will, henceforth, be only of historical 
value. For whenever and however the present war may end, it is reasonable 
to expect that its end will bring new and deep-going changes in the na- 
tionality laws of Europe. And yet, the work has not been done in vain. 
Like the valuable work by Flournoy-Hudson published in 1929, a long time 
ago in this quick-changing epoch, the present work constitutes the most 
complete and up-to-date encyclopedia on an important and extremely intri- 
cate legal subject. It will be of value to the practicing lawyer, to the 
scholar, to official authorities for actual data, for historical information, for 
scholarly discussions; and it may furnish hints and ideas for future legislation. 

Joser L. Kunz 


Church and State. By Luigi Sturzo. Translated by Barbara Barclay 
Carter. New York: Longmans, Green & Co., 1939. pp. 584. Index. 
$5.00. 

No student of political theory, or indeed of the political problems of mod- 
ern government, can afford to overlook this valuable study of the relations 
of Church and State. Its author writes not only from the fullness of schol- 
arly knowledge, but from the experience of one who has had an active part in 
the affairs of government. Don Luigi Sturzo’s career has been that of priest 
and professor, mayor for fifteen years of the town in which he taught, an or- 
ganizer of social institutions, and the leader of a political party in the 
Italian Chamber of Deputies before the advent of the present totalitarian 
government. A liberal in the American sense, tolerant in his political and 
religious relations, a firm believer in freedom, he now lives in voluntary exile 
rather than submit to fascist authority. Every judgment expressed in the 
volume bears the mark of one who has held truth and honor above every 
other consideration. 

The earlier chapters of the volume fall within the range of ecclesiastical 
history, and they call for little comment other than the fact that the socio- 
logical approach of the author to his subject enables him to present familiar 
historical problems in a new light. The difficult period of the Renaissance 
and the Reformation is handled with great fairness, due to the clear com- 
prehension by the author of the underlying forces at work in bringing about 
those fundamental transformations in the intellectual outlook of Europe. 
The chapter on the problem of religious toleration is equally just in its at- 
tempt to appraise the conflicting forces of individualism and authority. 
The author condemns freely when condemnation is called for, even when it 
falls upon those who hold high office in the Church. 
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But it is in the closing chapter dealing with the Secular State and the 
Church that the author develops most effectively his thesis of freedom as the 
essential condition of moral progress and as the basis of the new ‘‘diarchy”’ 
by which the relations of Church and State must be determined in the fu- 
ture. Christianity, he points out, is, considered from the sociological stand- 
point, ‘‘a personal, universal, autonomous religion.” But the modern 
totalitarian State claims personality for itself and suppresses all individual 
liberty; it contests the universality of the Church in favor of its own nation- 
alistic pretensions; it denies autonomy to the Church in order that it may 
impose its own will upon the citizen-body. There is thus an irrepressible 
conflict between the two, which will continue, the author believes, until new 
spiritual forces shall come to prevail in social relations, and the human per- 
sonality can be restored to its former vigor and be enabled to throw off ‘‘ the 
monstrous weight of the power of the State.” 

The problem with which Don Luigi Sturzo deals is obviously not one to 
be solved by the mere overthrow of the totalitarian governments which have 
succeeded in recent years in forcing the masses of the people into fixed chan- 
nels of national policy. It is but one aspect, although the most important 
one, of the larger conflict of authority and liberty which man has faced 
through the centuries, and which takes new forms in each succeeding genera- 
tion. The light which the author here throws upon that larger problem 
must evoke a profound expression of gratitude from everyone who has 
sought to find a solution of the problem by means of a democratic govern- 
ment operating under a system of constitutional limitations. 

C. G. FENWICK 


Problems of the Pacific, 1939. Proceedings of the Study Meeting of the 
Institute of Pacific Relations, Virginia Beach, Va., Nov. 18-Dec. 2, 1939. 
Edited by Kate Mitchell and W. L. Holland. New York: Institute of 
Pacific Relations, 1940. pp. viii, 299. Index. $3.50. 


Those familiar with the earlier volumes of Proceedings of the Institute 
need hardly more than be reminded that another volume in the series has 
appeared under the same capable editorship as the 1936 edition. The vol- 
ume under review is almost 200 pages less than its two immediate predeces- 
sors, due to the changed character of the discussions and meetings. On this 
occasion the assembly was a “‘study meeting” with the discussions growing 
out of the Institute’s “Inquiry.” ‘This Inquiry,” in the words of the 
preface, “is an attempt (on an international scale) to relate unofficial 
scholarship to the problems arising from the present situation in the Far 
East.”’ Since a number of volumes in the Inquiry Series have already been 
published, readers of this JouRNAL will be aware of the excellent material 
available to the members in their discussions. This aspect of the Institute’s 
work is due for special commendation, since all interested in studies of the 
Far East could nowhere else find such scholarly monographs as will be made 
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available when the series is completed. Their separate publication per- 
mitted of a much restricted section of documents in the volume under review. 

The 1939 Proceedings, after an introduction and chapter on ‘‘The Back- 
ground of the Far Eastern Conflict,’ is divided into three further chapters— 
“The Position of Japan and China,” “Third Parties in the Far Eastern 
Conflict,’ “‘ Possibilities of Adjustment in the Far East.”” The absence of 
the Japanese members from the conference was a distinct handicap, and al- 
though able American scholars attempted to give the Japanese point of view 
in discussions and in the printed studies, there was lacking the vigorous 
presentation which had characterized previous conferences. This was ac- 
centuated by the fact that the Chinese sent an extremely able and large 
delegation and in the volume under review this situation is clearly reflected. 
The course of international relations since 1939, and in particular the shifts 
in American public opinion, demands some reconsideration of the attitudes 
expressed at the meeting, and yet in a reading of the Proceedings at this 
date the perspective, so far as fundamentals are concerned, seems unusually 
clear and far sighted. 

In the chapter on “‘ Possibilities of Adjustment in the Far East”’ the pros- 
pect for an early peace is not bright and the formulas presented seem 
idealistic in a war-torn world, though nonetheless imperative if genuine 
peace is to be secured. The conference was therefore wise to devote the 
greater part of the discussion to the long-term possibilities of adjustment 
which must be linked with a wider settlement determined by the prevailing 
international balance of power at that time. In this connection, reference 
should be made to the Institute’s study, The Future Order in the Pacific 
Area by H. F. Angus (New York, 1939). The Proceedings and the com- 
panion volumes of the Inquiry Series are particularly welcomed as authorita- 
tive reference sources by all whose studies concern the Pacific Area. 

LIONEL H. 


Cadiz to Cathay. The Story of the Long Struggle for a Waterway Across the 
American Isthmus. By Miles P. DuVal, Jr., Stanford University: Stan- 
ford University Press, 1940. pp. xix, 554. Index. $5.00. 

This volume of 16 chapters is published as one of the Stanford list on world 
politics. Itis a timely comprehensive study of American interoceanic canals 
which should prove an important groundwork for future inter-continental 
diplomacy and policy. It presents all the essential features of the complete 
story of the long struggle for the canal, for whose final realization it gives 
due credit to each of the nations and each of the leaders involved or con- 
cerned. The author has aimed to present without bias or partiality “the 
historical background of the long struggle for control of the transisthmian 
canal routes and a comprehensive account of the dramatic events that led to 
the grant of the Canal Zone to the United States.’”’ In considering the cir- 
cumstances which forced United States diplomatic and naval action in the 
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Panama revolution of 1903 (the natural result of earlier Panamanian ideas of 
separation), Commander DuVal finds no evidence that Roosevelt fomented 
the revolution or actively aided the revolutionists, but states that he simply 
“took advantage of a situation created by interested parties”’ and that his 
chief or dominating purpose was national defense rather than commercial 
utility. In considering the execution of the Panama plan of revolution, he 
concludes that recognition of Panama after the revolution was the only 
course open to the American Government at Washington. 

The author bases his narrative chiefly upon published materials (official 
documents, standard secondary authorities, newspaper items and periodical 
articles) and upon certain manuscript collections (especially the Thomas 
Herrdn Papers, the Jno. T. Morgan Papers, the Theodore Roosevelt Papers 
and the Elihu Root Papers. He states that his story is “‘based upon the per- 
sonal letters and documents of official leaders of the great drama’’ which de- 
termined the control of the canal zone. He also cites as references certain 
Navy Department records and the Treaty Series of the Department of 
State. Apparently he did not include in his studies the manuscript diplo- 
matic correspondence of the Department of State with the Governments of 
Colombia, Central America and other countries concerned. The narrative 
is readable and interesting. The volume is a creditable contribution and is 
especially valuable for its careful study of the Herrdn Papers. It is equipped 
with abundant footnote references, and a complete bibliography of all publi- 
cations or writings consulted by the author. It also has 25 appendices 
(chiefly treaties) and a satisfactory general index. J. M. CALLAHAN 


National Unity and Disunity. The Nation as a Bio-Social Organism. By 
George Kingsley Zipf. Bloomington, Indiana: Principia Press, 1941. 
pp. xix, 408. Index. $3.50. 


To a reviewer who is utterly devoid of mathematical sense, Dr. Zipf offers 
certain difficulties. If one accepts, however, the validity of the author’s 
use of the ‘‘harmonic series”’ for determining the homogeneity of populations 
and territories, some surprisingly interesting conclusions are observable in so 
far as concerns the balance or unbalance discoverable in different national 
units of the world. In applying the harmonic series to his study of the 
population of communities which compose a nation, Dr. Zipf observes that 


regardless of how the territory (of a nation) is bounded, or cut to pieces 
by rivers, lakes or oceans, it is homogeneous in respect to its human 
habitation if its communities follow a harmonic series in their size. 
Inasmuch as a segregated harmonic series cannot be broken down into 
subsidiary sets of saturated harmonic series, it follows that if the whole 
territory is homogeneous, the parts cannot be homogeneous. The same 
holds true in the reverse. 


Relating this fact to the arbitrary splitting up of national territories which 
occurred at Versailles, or the arbitrary aggregation of territories which have 
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made up the British and French empires, we discover in each case the crea- 
tion of ‘‘highly unstable conditions in which the traditionally assumed bal- 
ance of nature can reassert itself suddenly with almost explosive force.”’ 
Dr. Zipf is obviously interested in determining the question of whether 
and how nature’s law of balance can be made to apply to the science of 
politics in the regulation of human affairs within and between nations. 
From this point of view the present world conflict has patently arisen from 
the attempts of certain nations to maintain a condition of unbalance against 
which natural laws of national and international balance are violently as- 
serting themselves. As he cogently observes, ‘‘our assumed laws of equilib- 
rium play no favorites; they may turn—internally and externally—and cast 
down the very person whose advance, for the time being, they had abetted.” 
While Dr. Zipf’s extremely interesting study of the state as a ‘‘bio-social 
organism,’ which appears to follow precise laws of economic equilibrium in 
its internal and international change, is by no means light reading, it is one 
which any serious student of foreign affairs, however, cannot ignore. This 
is all the more true at a moment when America has become committed to a 
policy of power politics, the world implications of which, in so far as concerns 
the balance of power, have scarcely been taken into consideration. ‘In the 
long run the nation whose leadership has the greatest sense of social-economic 
forces,—will have an enormous advantage over other nations in the compe- 
tition of ‘engineering’ social-economic forces.” Brooks EMENY 


BRIEFER NOTICES 


International Conferences of American States. First Supplement, 1933- 
1940. (Washington: Carnegie Endowment for International Peace, 1940. 
pp. xxix, 558. Indices. $3.50.) In 1931, the Endowment published Jnter- 
national Conferences of American States, 1889-1928, containing the English 
texts of conventions and other documents adopted by the first six of the 
Pan American Conferences. This was followed in 1938 by a volume en- 
titled, Conferencias Internacionales Americanas, 1889-1936, containing the 
Spanish texts of agreements adopted by the first seven conferences and by 
the interim Conference for the Maintenance of Peace held at Buenos Aires 
in 1936. The present volume contains the documents of the first eight con- 
ferences, together with the declarations and resolutions of the two meetings 
of Ministers of Foreign Affairs of the American Republics for consultation 
under the Inter-American agreements of Buenos Aires and Lima. The first 
of these consultative sessions was held in 1939 at Panama and the second in 
1940 at Havana. In addition to these texts, the volume also contains very 
useful synopses of various technical Pan American conferences and con- 
gresses relating to commercial coéperation, finance, communications, con- 
ciliation and arbitration, intellectual codperation, and other topics. It also 
contains synopses of the work of various Pan American commissions and 
other inter-American bodies. While the synopses are not comprehensive, 
they furnish source material not otherwise readily accessible. In view of 
the manifold activities of the Pan American Union and the increasing im- 
portance given to its work by the republics of the Western Hemisphere in 
the emergency now confronting all of them, the publication of this volume 
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is most timely. Its appearance immediately preceding the first meeting of 
the Inter-American Bar Association held at Havana in March, 1941, served 
to bring to the English-speaking delegates an invaluable guide to the legal 
bases of coéperation already established between the American republics. 
Some of the addresses at Havana, particularly that of the Attorney General 
of the United States, laid particular stress upon certain of these conventions, 
the English texts of which were thus available to the delegates. 
ArtTHuUR K. KUHN 


Political Handbook of the World, 1941, edited by Walter H. Mallory for the 
Council on Foreign Relations (New York: Harper & Bros., 1941. pp. 200. 
$2.50) is not only up to the high standards of earlier volumes of this most 
useful series, but it contains material which is all the more valuable today 
because of the numerous changes brought about since the outbreak of the war. 
Like its predecessors, the volume gives us the composition of governments, 
the programs of political parties and their leaders, and what is perhaps 
most useful of all, the particular affiliations and the editorial control of the 
leading newspapers and periodicals. Information can be found here about 
the Vichy Government, the administrators of Poland, Norway, Denmark, 
Belgium and Holland, the protectorates of Bohemia and Moravia, the 
Republic of Slovakia, and other conquered or occupied territories. The 
editor distinguishes in each case between the de jure governments tempo- 
rarily located in London and the administrative machinery set up by Ger- 
many within the territories themselves. All’students of international rela- 
tions must be grateful for these annual volumes. C. G. Fenwick 


Hitler’s Germany: The Nazi Background to War. By Karl Loewenstein. 
Rev. ed. (New York: Macmillan Co., 1940. pp. xviii, 230. $1.75.) The 
appearance of this expanded, revised and reset edition of Professor Loewen- 
stein’s valuable book is sure to be welcomed not only by teachers desirous 
of having available the latest war-time changes in the governmental appara- 
tus of the Third Reich, but also by lay readers to whom the actions of the 
German authoritijes in occupied territory are only fragmentarily revealed by 
press dispatches. In this edition the author has not only recorded the in- 
stitutional changes accompanying the extension of Nazi rule into new areas, 
but has shifted the accents of interpretation in order to take these fully into 
account. The description of the present governance of Poland and other 
occupied areas is incisive, clear-cut, fearless. Loewenstein reluctantly con- 
cludes that ‘‘Germany’s totalitarian system, perhaps no longer confinable 
to one state, may well become the blueprint for the political society of the 
future” (p. vii). If ultimately victorious, the Third Reich will, in the 
author’s opinion, impose “‘a lasting domination over the entire system of 
subjugated satellite nations—a United States of Europe held together by the 
clamps of modern despotism’’ (p. 270). MALBONE W. GRAHAM 


Ttaly’s Interests and Policies in the Far East. By Frank M. Tamagna. 
(New York: International Secretariat, Institute of Pacific Relations, 1941. 
pp. xiv, 91. Index. $1.00.) This most recent study of the Inquiry Series 
of the Institute of Pacific Relations is an effort to penetrate Italian political 
and economic interests and relations as they bear on the Far East, against 
the background of the recent Anti-Comintern and Axis pacts, to which 
Japan and Italy are important parties. The book describes Italy’s relations 
with the Far East prior to 1922, and the remaining chapters deal respectively 
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with Italy’s political relations with the Far East, her commercial relations 
with the same region, her relations with Southeastern Asia, and the economic 
independence of both Italy and the Far East. A closing chapter seeks to 
define existing Italian interests in China, Japan, and Eastern Asia generally. 
The best chapters are those which sketch Italian-Far Eastern political and 
commercial relations since 1922. They reveal that such relations are noth- 
ing more than routine matters which arise in due course of international 
relations, as between two states located so far apart, and with so little in 
common. Despite the two-fold increase in Italian trade with the Orient on 
one occasion, the last chapter reveals the total lack of any basic economic 
interest between Italy and the Far East asaregion. The only tie is between 
Japan and Italy, and that lies in the field of power politics of a global char- 
acter. Both of these totalitarian states are committed to the destruction 
of democracy and the defeat of the free economies. Such commitments, 
express and implied, are found in the Anti-Comintern and Axis pacts. And 
such commitments are made solely on grounds of ideology. China remains 
a very important part of the region known as the Far East. Italian-Japa- 
nese professions and acts of policy and interest, conventional and de facto, 
cannot play a major réle in lasting Far Eastern arrangements. The sub- 
ject hardly merits a place in the Inquiry Series as a significant factor in re- 
cent and contemporary Far Eastern affairs. Mr. Tamagna has provided us 
with a very satisfactory study of a relatively unimportant subject. 
CHARLES E. MARTIN 


Canada: America’s Problem. By John MacCormac. (New York: 
Viking Press, 1940. pp. 287. Index. $2.75.) This able interpretation 
of Canada has had an unusually good reception in the United States, and 
deservedly so. Written by a distinguished New York Times correspondent 
whose reports from European capitals has won him a reputation for clear 
analyses and high accuracy, this volume shows him to be also a close stu- 
dent of Canadian affairs. The indifference of Americans to Canadian 
problems is proverbial, but present events and a series of recent agreements 
have aroused thoughtful citizens to awaken from their lethargy concerning 
their northern neighbor. In this book will be found answers to many ques- 
tions of fact and interpretation, although one may query whether the aver- 
age American has sufficient background to understand much of the domestic 
scene portrayed. On the other hand, Canadians would wish that this foreign 
commentator with the advantage of greater objectivity had written his 
chapter on ‘‘Canadian Parties and Politics” with the astuteness that 
characterizes his analyses in other chapters. Being a journalist, the author 
reveals the expected ability to portray public figures, and his characteriza- 
tion of Mr. MacKenzie King is clear and extraordinarily accurate. On the 
other hand, in discussing foreign policy, the journalistic device of turning 
to a single source for information shows a too ready acceptance of Corbett 
and Smith’s interpretation of Canadian foreign relations—which volume, 
though exceedingly able, is neither the only interpretation nor the most 
recent. Mr. MacCormac’s advocacy of University representation in the 
Canadian Parliament as in Britain, is novel but hardly likely to be con- 
sidered, though it would be a source of strength in the formulation of ex- 
ternal policies. The general reader and none the less the busy professor 
will find in this volume an informative, provocative and brilliantly written 
work with its keen analysis of Canadian psychology. 

Lione. H. Laine 
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O ensino e o estudo do Direito especialmente do Direito Internacional Pri- 
vado no Velho e no Novo Mundo. By Haroldo Valladéo. (Sao Paulo: 
Emprésa Grdfica da ‘“ Revista dos Tribunais,”’ 1940. pp. ix, 258. Index.) 
This interesting and chatty book not only gives, as its title promises, a 
survey of the teaching and study of law, especially international private 
law, in the old and new world, but introduces the reader to the very warm 
and sympathetic personality of the author, a Brazilian jurist who has made 
a notable contribution to the study of law in his own country. The book 
is in part a record of the author’s visits to centers of learning, great and small, 
in Europe and in America, during which he met outstanding teachers and 
writers in his fields of interest. It is also a ‘‘Who’s Who” of the best known 
authorities on the “‘conflict of laws” in the lands visited, with pithy pen 
portraits of the teachers and crisp comments upon methods. Outstanding 
books and other publications are also listed and commented upon briefly. 
Dr. Valladéo has given us a report of educational institutions and academic 
figures in Europe as he found them before the outbreak of the present war. 
As he remarks in his introduction, many of these distinguished thinkers have 
been forced to quit their chairs amid the general desolation of learning 
wrought by the Nazis. Among the exiles from German educational institu- 
tions are Rabel, Wolff, Lewald, Nussbaum and Gutzwiller. The invaders 
imprisoned the celebrated Professor Zoll, author of the first Polish projects 
for an international private law code. The fate of many another of these 
defenders of right is still obscure. Dr. Valladao affirms his belief, however, 
that despite the present eclipse of all law in Nazi-dominated Europe, the 
international juridical order will some day be restored and the rights of 
weak peoples will once more be respected. FrepERIC W. GANZERT 


The World of Nations. A study of the national implications in the work 
of Karl Marx. By Solomon F. Bloom. (New York: Columbia University 
Press, 1941. pp. 225. Index. $2.50.) This is an attempt to analyze the 
problem of the conflict between social and economic forces, on the one hand, 
and nationalism, on the other, and to assess the contribution of Marx to 
the solution of the problem. The character of the national-state is examined 
in the light of the international, or rather transnational, appeal of the Com- 
munist Manifesto and of the doctrines of Das Kapital and other writings of 
Karl Marx. The author throws much light upon the “ misunderstandings” 
that have long existed in respect to the “‘ Marxian theory of nations’’; and 
he answers the question in his last chapter, ‘Was Marx a nationalist?” 
by saying that, apart from Marx’s early prejudices, particularly against the 
Russians, “the note of internationalism, humanitarianism, and tolerance 
is found to be unquestionably dominant.” No account is taken by the 
author of the indirect effect which the revolutionary spirit engendered by 
Marx in the proletariat, and the attacks which he made upon religion, 
might have in unsettling established institutions and promoting class ha- 
treds, which undermine the foundations of national as well as of international 
law. C. G. Fenwick 


The Spanish Guild Merchant: A History of the Consulado 1250-1700. By 
Robert Sidney Smith. (Durham, N. C.: Duke University Press, 1940. 
pp. xu, 167. Index. $2.50.) The Spanish Consulado as presented by this 
monograph was vested with judicial, administrative, regulatory, and execu- 
tive powers. The institution was both a commercial maritime court and 
a guild merchant. Called into being through the need of such an agency 
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for the maritime and merchant classes, it played an important réle through- 
out the latter Middle Ages and the early years of the modern era. Although 
the early consulate was predominantly a maritime court and its jurisdiction 
covered vessels and their cargoes, the Spanish consulados attempted to check 
the unrestrained application of letters of marque and reprisal, strove to cur- 
tail privateering and to secure the enforcement of agreements, and even 
carried on negotiations with foreign governments looking towards the con- 
clusions of treaties of amity and commerce. Some were made responsible 
for the construction and maintenance of lighthouses and drydocks, others 
drafted and enforced rules for the insurance of vessels and cargoes. The 
student of admiralty will appreciate the chapter devoted to the court of 
the consuls. GRAHAM STUART 


The Treaty of Washington 1871. By Goldwin Smith. (Ithaca, New 
York: Cornell University Press, 1941. pp. xiii, 134. Index. $2.00.) 
This is an awkwardly written study of Canada and the Treaty of Washing- 
ton. It describes the unsuccessful opposition of Sir John A. Macdonald, 
Canadian Prime Minister and member of the Joint High Commission at 
Washington, to imperial concessions by his British colleagues to the United 
States at the cost of Canada: the fisheries, abandonment of demands for 
reciprocity, relinquishment of the Fenian claims. Macdonald nevertheless 
signed the treaty and eventually brought himself to support it successfully 
in the Dominion Parliament, aided as he was by resentment at the prosecu- 
tion by the United States of the ‘‘indirect’’ claims before the Geneva arbi- 
tration tribunal and by a contingent doceur in the shape of a British guaranty 
of a Canadian public loan for £2,500,000. The uncritical bibliography is 
badly arranged and sadly incomplete, omitting significant works on the nego- 
tiations by Long, Baxter, and Shippee. The author used the archival 
records of London and Ottawa but not of Washington. 

SAMUEL 


The Treaty of Peace of September 7, 1450, between King John II of Cyprus and 
Latif, Emir of Candelore. [In Greek.] By Achilles C. Emilianidés. (Nico- 
sia, Cyprus, 1940. pp. 54. Bibliography. $1.00.) Richard I (Coeur de 
Lion) wrested Cyprus from the Eastern Emperor Isaac II Angelus in 1191, 
and sold it to the Knights Templars. They in turn sold it almost immedi- 
ately to Guy de Lusignan, King of Jerusalem. In 1194 Guy’s brother, 
Amaury, fell heir to Cyprus, and from that date for nearly 400 years Cyprus 
remained in the hands of westerners, belonging to the de Lusignans until 
1489, and after that to the Venetians. It was seized by the Turks in 1571. 
The author of the present monograph sets out to show that despite the close 
relationship which was always maintained by these western rulers with 
Italy in particular and western Europe in general, the language which they 
used in their official dealings with their neighbors was Greek rather than 
Latin. The last section of the brochure (pp. 37-50) is devoted to a study 
of the treaty of 1450 in its international legal aspects. The Cypriote treaty 
is more or less typical of the agreements concluded during the Renaissance 
between the western ‘‘island families”, whose prosperity depended upon 
trade, and their eastern neighbors. Each party guarantees the other rights 
of travel and trade in his domains; and each assures the other that “‘if he 
should perceive and learn that any enemy” is about to cause the other 
trouble, he will prevent it ‘‘as soon as possible.” The final clause of this 
treaty, however, provides that the instrument is to be deposited in the care 
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of the Grand Master, whom both parties had chosen as arbiter in case of 
dispute as to the terms of the agreement, and by whose decision they pledge 
themselves to be bound. Francis CRANE MACKEN 


The French Yellow Book: Diplomatic Documents (1938-1939). Published 
by authority of the French Government. (New York: Reynal & Hitchcock, 
1940. pp. xliv, 419. $2.50.) This is the official translation of the most 
complete and illuminating of the preliminary documentary compilations 
issued by the Foreign Offices of the belligerents in the Second World War. 
Despite its inevitable lacunae, it deserves more careful attention than it 
has yet received on the part of scholars and ordinary citizens who would 
understand the causes of the democratic débacle of our time. It covers 
selected aspects of French diplomacy from Anschluss to the outbreak of hos- 
tilities. Apart from many acute characterizations of persons and situations, 
these dispatches to and from the Quai d’Orsay are noteworthy on two 
grounds: they document fully the hypothesis that the Anglo-French appeas- 
ers were gambling on a Nazi Drang nach Osten and a German-Soviet war; 
they reveal that M. Georges Bonnet was quite willing to desert Poland and 
arrange a new Munich as late as September 2, 1939. The Foreign Minister 
who contributed so much to the isolation and defeat of France presumably 
approved the inclusion of the documents which do him so little credit. 
Perhaps he foresaw what was to come. His defeatist réle has at all events 
made him persona grata to the men of Vichy, if not wholly so to Joachim 
von Ribbentrop. 

Chronology of a Failure: The Last Days of the French Republic. By Hamil- 
ton Fish Armstrong. (New York: Macmillan Co., 1940. pp. xii, 202. 
$1.50.) Amid the flood of books dealing with the fall of France, this sane 
and careful day-by-day account of the ‘thirty days’ war” from the pen 
of the distinguished editor of Foreign Affairs still stands out as the most 
useful single evaluation of a great tragedy. Mr. Armstrong understands 
the facts of fascism and of world politics. His narrative is well balanced 
and eloquent. His two concluding chapters ‘‘Why Did France Fall?” and 
“What Are the Lessons for Us?” should be required reading for all Americans. 
His answers in brief are: France was a victim of an inner schism, of the 
delusion of passive national defense, of ‘‘a Maginot Line in the mind,” of a 
“failure of the will,” of “indecision, internal dissension, sincere pacifism 
and unwillingness to assume responsibility.”” France hesitated to make a 
firm choice between opposing and appeasing fascism. ‘‘That hesitation 
was itself a choice. . . . Let us, unlike France, have the power of imagina- 
tion to discern the possible destinies that await us. Let us, unlike France, 
have the power of will to embrace the destiny that we choose, bravely, 
confidently, and in time.” 

FrepDERIcK L. ScHUMAN 


Correspondence between Benjamin Harrison and James G. Blaine, 1882- 
1893.. Collected and edited by Albert T. Volwiler. (Philadelphia: Ameri- 
can Philosophical Society, 1940. pp. xii, 314. Index. $3.50.) One can 
hardly say that this collection of the letters of Harrison and Blaine, meticu- 
lously transcribed, makes very interesting reading, for neither appears to 
have been an accomplished letter writer. They do, however, add much to 
one’s comprehension of the essentially different characters of each. Har- 
risoh appears, notwithstanding Blaine’s previous experience and reputa- 
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tion in the field of foreign relations, to have given his personal attention to 
foreign policy, and to have looked after the details more and more as 
Blaine’s health declined. Furthermore, as the editor has shown elsewhere, 
contrary to earlier impressions, Harrison was inclined to be more aggres- 
sive than Blaine, particularly with reference to the Chilean situation. 
Considering the number of important matters of foreign policy during Har- 
rison’s four years—the first Pan American Conference, the Chilean difficulty, 
the Barrundia affair, Samoa, fur-seal arbitration, reciprocity—to name but 
a few—any additional light is of value. Harrison’s “memoranda on his 
relations with Blaine,” written in May, 1893, is a revealing document. 

Holmes-Pollock Letters. The Correspondence of Mr. Justice Holmes and 
Sir Frederick Pollock, 1874-1932. Edited by Mark DeWolfe Howe. (Cam- 
bridge, Mass.: Harvard University Press, 1941. 2 vols. pp. xxii, 275; 
358. Index. $7.50.) These two volumes, beautifully printed and admirably 
edited, have so many superlative qualities from so many angles that they 
may be appraised as one of the most important works in years for the general 
reader, or for the lawyer. Perhaps nowhere else in literature may one 
find a body of letters, covering nearly sixty years, written by two great 
jurists who exchange in terms of understanding friendship their opinions, 
written by pen with no intrusion of typewriter or stenographer. They 
exchanged views not only on matters of law, but on philosophy, poetry, 
fiction — everything, apparently, but religion and current affairs, together 
with precious thumb-nail characterizations of prominent men, always pene- 
trating, and with Holmes sometimes delightfully mischievous. To explore 
all of the facets of these gems would be to go beyond the limits of a notice 
which ought to call attention to the volumes only in so far as they have to do 
with international law and international relations. Frankly, there is not 
much to be found on these subjects. Holmes apparently did not find that 
his professional interest let him wander into these fields to any extent. 
True, he had edited in 1873 the twelfth edition of Kent’s Commentaries, 
the first part of which is a treatise on the Law of Nations. As Justice of 
the Supreme Court, he wrote none of the opinions involving important 
questions of international law. In view of his positivist attitude (if one 
can properly use a term to denote his legal philosophy), one wonders what 
his later conception of international law might have been. With Pollock the 
case is different. He edited the fifth edition of Wheaton’s Elements in 
1916. He wrote upon the law of nature, many notes on international law 
cases in the Law Quarterly Review; he was an enthusiastic advocate of the 
League of Nations, and in 1902 wrote a trenchant article on the Monroe 
Doctrine. Holmes’s letter to Pollock (I, 66) about the Venezuela imbroglio 
and the relations of Great Britain and the United States is well worth read- 
ing. If these two volumes do not have the effect that the Anatomy of 
Melancholy had upon Dr. Johnson—to make a man rise earlier in the morn- 
ing, they will keep him from going to bed at night! Holmes (II, 149) 
referred to the letters of Dorothy Osborne as having helped form English 
prose style. These letters of Holmes and Pollock show that the letter as a 
form of literary expression can flourish in these days. 

J. 8. REEVES 
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